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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261, 262, 264, and

28
{FRL-4130-5]

Hazardous Waste Management
System; ldentification and Listing of
Hazardous Waste

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule, tentative
cesponse to Chemical Manufacturers
Associaticn petition. and request for
comments.

sumMsany: The Environmental Protection
Agency (EPA) today is proposing two
approaches for amending its reguiations
under the Resource Conservation and
Recovery Act (RCRA) for hazardous
waste identification. Today's proposed
rule {3 called the Hazardous Waste
tdentification Rule (HWIR). The first
approach would establish
concentration-based exemption criteria
(CBEC]) for listed hazardous wastes,
wastes mixtures, derivatives, and media
{including 8oils and ground-water)
contaminated with certain listed
hazardous wastes for exiting RCRA
Subtitle C management requirements.
The second approach proposed would
establish “characteristic” levels for
listed hazardous wastes, wastes
mixtures, derivatives, and media
{inciuding soils and ground-water]
contaminated with certain Listed
hazardous wastes for both ectering and
exiting RCRA Subtitle C via an
expansion of the number of toxic
constituents in the Tox!city
Characteristics (TC) rule. This approach
is referred to as the Expanded
Characteristics Optica (ECHO).

Under the CBEC approach. listed
wastes and contaminated media
mesting this CBEC would no longer te
subject to some of the hazardous waste
management requirements under
aubtitle C of RCRA. The Agency is
sroposing that the exemption be self-
implementing for both wastes and
wedia. Generators wishing to take
advantage of the CBEC exemption must
t2st their wastes, submit a notification
and certification to the Agency
providing specified information on the
waste and, the process from which the
waste is generated, and waste
management practices. No Agency
review of sampling plans or waste
analysis data, or prior Agency approval.
would be required before wastes or
media could be managed as non
tiazardous. Generators would be
required to re-test their wastes or media

and re-submit notifications and
certifications annually for the first two
years, and every three years thereafter.

Under the ECHO approach, listed
wastes and contaminated media which
do not exhibit a characteristic would not
be regulated by the hazardous waste
maragement requirements under
subtitle C of RCRA. To implement this
approach. today's notice proposes to
revise the current TC rule to inciude as
many additional appendix viii
constituents as possible. For all listed
wastes whase constituents are included
in the expanded characteristics, the
mixture and derived-from rules would
not apply. Consistent with the current
TC. generators (whose hazard could be
evaluated with the expanded TC) could
test their wastes or rely on their
knowledge of the waste ta determine if
their waste exhibited a characteristic.
Generators would be required to provide
the authorized State {or EPA) with a one
time notice for wastes exiting the
subtitle C requirements.

The Agency has endeavored to
develop exemption requirements which
have a practical impact and make the
exemptions available to all generators
managing listed waste and
contaminated media meeting the
exemption levels proposed in today's
notice. Thke implementation provisions
of tcday's proposal reflect a balancing
of the Agency's informational needs for
oversight and enforcement with the
practical resource considerations of the
generator.

This notice also contains the Agency's
tentative response to a petiticn for
rulemaking submitted by the Chemical
Manufacturers Association. The Agency
requests comment on all aspects of this
proposal
DATES: EPA will accept public
comments on thia proposed rule until
July 20, 1982. Comments postmarked
after this date may not be considered.
Any person may request a public
hearing on this proposal by filing a
request with Mr, David Bussard. whose
address appears below, by June 4. 1982
ADDRESSES: The public must send an
criginal and two copies of their
comments to: EPA RCRA Docket (S-212)
(0S-305), 401 M Street. SW.,
Waskington, DC 20460. Place “Docket
number F-52-HWEP-FFFFF" ot your
comments, The Office of Solid Waste
(OSWj docket is located in room 2427 at
the above address, and is open from 9
e.m. to 4 p.m, Monday through Friday,
excluding Federal holidays. The public
must make an appointment to review
docket materials by calling (202) 260-
9327, The public may copy material from
any regulatory docket at a cost of $0.15

per page. Cories of the background
documents. Integrated Risk Informaticn
System (IRIS] chemical files. and other
references {which are not readily
available) arz available for viewing and
copying only in the OSW docket.

Requests for a public hearing should
be addressed to Mr. David Bussard.
Director, Characterization and
Assessment Division, Office of Solid
Waste (05-320}, U.S. Environmental
Protecticn Agency. 401 M Street, SW..
Washington. DC 20460.

FOR FURTHER INFORMATION CONTACT:
The RCRA/Superfund Hotline at (800}
424-9346 or at (202) 260-3000. For
technical information contact M:.
William A. Collins, Jr., Office of Solid
Waste (0S-333), U.S. Environmental
Protection Agency, 401 M Street. SW..
Washington. DC 20460, (202) 260751
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These regulaticns are proposed under the
autherity of sections 1006, 2002{a). 3001. 3002.
3004 and 3008 of the Solid Waste Dispcsal
Act of 1970, as amerded by the Resource
Conservaticn and Recovery Act of 1978
(RCRA). as amerded by the Hazardous and
Solid Waste Amendments of 34 {HSWA], 42
U.S.C. 6905, §912{a}. 6971, 6522 6924 and 6328.

1. Background

A. Overview—A Nctioral Waste
Monagement System

The Resource Congervation and
Recovery Act (RCRA), directs the
Environmental Protection Agency (EPA)
to develop a naticnal program geverming
waste management that both promotes
the protection of human health and the
environment and conserves valuable
material and energy resources. This
national waste management program
involves all levels of government—
federal, state and local—all ¢f whom
have major roles in the achievement of
these national geals. The pregram
poteatially encompasses a huge and
diverse universe of wastes currently an
estimated 13 billion tons per year—
irncluding hazardous and nerhazardous
industrial wastes. special wastes (e.g..
from mining, oil and gas rreduction) and
municipal solid waste. These wastes
present varying degrees of risk if
mismanaged. thereby creating the need
for a waste management program able
to deal effectively with a variable
universe of was, risks. and waste
management practices.

For the last decade, however ne
feceral government has focused the buik
of itg efforts on defining and
impiementing the hazardous waste
nrogram under subtitle C of RCRA.
These eiforts, along with increased
tiability for cleanup cos's under
CERCLA snd comparabie State statutes.
have regulted in dramatic charges in
hew U.S. industries manage hazardous
waste. EPA’s early regulatcry decisicns
in defining hazardous waste reached
broadly to ensure that wastes presenting
hazards were quickly brought into the
hazardous waste management system.
This was accomplished. irn part. through
the promulgation of the “"mixture™ and
“derived-from” rules (40 CFR
281.3{a)(2)(iv} and 40 CFR 251.3{c}(2}{i}.
respectively) which define as hazardous

certain waste mixtures and materials
derived from hazardous waste. The
Agency promulgated the "mixture™ and
“derived-from” nules to close what it
believed were potexntiaily major
lccpholes in the suttitle C management
system {see 45 FR 32084, 33095).
However, as this definition has beer
implemented many have recognized that
it has resuvlted in the regulaton of
certain low hazard wastes as hazardous.
Many of these probiems tecame of
increasing significance with changes in
RCRA. its reguiations. and industrial
practices since 1920.

In 1984 Congress amended RCRA to
ban all hazardous waste land dispesal
uniess and unt! it had been with the
best demonstrated avaiable technoicgy
(BDAT). As treatmen! of hazardous
waste began, the volume of residvals
derived from treatment grew. These
residuais often have low concentraticns
of nazardous constituents. EPA's
analysis indicates that millicns of tons
of mixtures and derived-frem residuals
that must be managed as hazardous
waste because of their history (Le., what
they were mixed with or derived from)
may actueally pose quite low hazards.

Additionally, as EPA sought to list
thcse hazardous waste streams which
couid pose a threat to public health over
the past twelve years. important
differences bave emerged between the
concentrations of the same hazardous
constituents in different waste streams.
Tkis is because EPA bases a listing
determination on a variety of facters
and not just on concentrations of certain
hazardcous constituents. Some of these
factces (e.g.. histaric mismanagement
practices) are not quantifiable. The
overall result in the listing program is
that there are no eat concentrations
above which a waste is hazardous. and
below which it is not. Moreover,
pecause listings identify wastes tased
on its origin or process, two waste
streams centaining similar hazardous
constituents can have different
regulatory status {one being regulated
whaile the other is no:} if they have a
different origin.

Over tUme, particularly with increased
treatment, the disparity between the
potential risks a material poses to
human health and the envircnmen: axd
the cegree of regulatory contcl cver the
material has increased. Consistent with
its continuum of contre! approach. EPA
beiieves that low risk waste shou!d no!
be subject to fell subtitle C regulatica. it
is EPA's view that the subtitle C
program is intended to address
situations where there rmay be
substantial present or potential to
human health or the environment frem
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mismanagement of waste (see RCRA
section 1004(5)(B)).

Acccrdingly. the purpose of this
rulemaking is to take an initial step
toward defining wastes which do not
merit reguiation under subtitle C, and
whick can and wiil be safely managed
under other regulatory regimes. The first
step in what the Agency refers to as the
“RCRA Reform Initiative,” is proposing
modifications to the RCRA regulatory
framework which will address over-
regulatory situations created by the
“mixture” and “derived-from” rules. The
Agency intends to promulgate regulatory
modifications no later than April 28,
1993 and requests comment on all the
options in today’s notice. The Agency is
not opposed to implementing further
regulatory reforms that are both
desirable and technically feasible by
April 1893. The Agency requests
comment from the regulated community,
and all other interested parties, on input
and information to assist in this effort.

This rule and other ongoing and future
EPA actions will help to define a
continuum of control for waste
management. EPA favors an approach
that tailors waste management
requirements to the risk posed by waste.
The concept of a continuum of control
involves two essential elements. First, it
involves tailoring waste management
requirements to waste risk under a
coordinated, efficient management
structure. Waste management covers a
large variety of wastes posing diverse
risks—some which pose no risk, others
which pose significant risks and still
others that may pose some risk under
certain circumstances. Under a
continuum of control, high hazard
wastes wculd require a high level of
ccntrol. and lower hazard wastes would
require corresponding lower levels of
control. Secord, the coatinuum also
involves defining the appropriate roles
for various levels of government in
regulating these wastes. For example,
RCRA creates an assertive Federal role
i s2tting national standards for the
subtitle C hazardous waste system.
However, RCRA establishes a more
iimited Federal role for management of
solid wastes where risks are lower.

EPA believes it is time ta lock at
developing a viable continuum of
controi. The RCRA national waste
management program is nearly twelve
years old and EPA, the States &nd the
regulated commrunity have gained
significant experience in managing
wastes. EPA and the States have made
significant strides in developing a
regulatory framework for hazardous and
nonhazardous wastes, particularly in

applying treatment technologies and
instituting waste reduction practices.
This propesal is one of a number of
activities which. as part of the RCRA
Reform Initiative the Agency is either
considering or has begun, will re-target
subtitle C management towards wastes
presenting the most significant risks. For
example, the Agency is re-addressing
the impact of the definition of sqlid
waste on hazardous waste recycling.
The goal is to develop a program that
encourages recycling while continuing to
ensure that such recycling is
environmentally sound. Future activities
will reduce regulatory barriers to
hazardous waste recycling and tailor the
requirements to fit the actual risk posed.
In this notice, EPA is proposing to
define the conditions under which
certain hazardous wastes no longer
present a substantial threat to human
bealth and the environment and
therefore do not merit regulation under
subtitle C of RCRA. EPA is considering
several conceptual approaches to
address this issue. The first approach is
to eventually set consistent
concentration-based levels for exiting
subtitle C management across all listed
wasgte streams and all hazardous
constituents. Under this approach, the
current waste identification system of
listings, characteristics, and the mixture
and derived-from rules would continue
to define “entry” to the subtitle C
program; this approach would define
new “exit” criteria for wastes and media
to leave subtitle C cantrol and to be
managed under subtitle D of RCRA and
State and local waste management
requirements. There are several options
to determine these concentration-based
levels. One eption is to set a single

- exemption multiple above risk-based

concentration levels (f.e., the exemption
concentration for each hazardous
constituent is either equal to or a fixed
multiple above a health-based
concentration for that constituent). A
second option is to vary the multiple for
each hazardous constituent to reflect the
different chemical properties of the
constituent. A third option is to set
technology-based concentration levels
{ie., the exemption concentration for
each hazardous constituent is based on
the Land Disposal Restriction
requirements at CFR part 268}.

The second approach is to set
consistent characteristic levels for both
entering and exiting subtitle C
managemert across all waste streams.
Faor example, the hazardous waste
toxicity characteristics is the approach
EPA uses under RCRA to identify
testable parameters, such that any solid
waste which haa a concentration above

the toxicity characteristics level must be
managed under subtitle C until it has a
concentration below the toxicity
characteristics level—the "entrance” is
the same concentration as the “exit.”
There are several options in today's
notice that uses this approach to replace
the mixture and derived-from rules. One
methaod is to expand the hazardous
constituents regulated under the current
characteristics.

In addition to these two structural
approaches. the Agency is also
considering the use of management
standards in conjunction with these
alternatives as a way of providing a
continuum of management. Under this
approach, wastes within certain
concentration ranges would be
contingently exempt from subtitle C
regulation if certain waste management
practices are followed. For example, if
these wastes are disposed in a lined
landfill or in areas of low precipitation.
then they could be exempted from
subtitle C regulation. Section IIT
discusses in greater detail the way in
which management standards could be
combined with each of the structural
approaches to provide a more effective
continuum of management for these
wastes. All of these approaches will be
discussed in more detail in the section
11 of this proposal. All are in line with
the Agency's continuum of control
concept. Each has edvantages and
disadvantages.

In the near term, the Agency
recognizes the necessity of addressing,
in a timely manner, comments received
on the reinstatement by EPA of the
mixture and derived-from rules
remanded on procedural grounds in
Shell Oil Company v. U.S.
Environmental Protection Agency, 950
F.2d 751 (D.C. Cir. 1991). EPA seeks
comment specifically on how well the
exemption approaches presented in
taday’s notice minimizes or eliminates
the extent to which the existing mixture
and derived-from rules may operate to
regulate wastes which do not need to be
managed under subtitie C.

The contingent management approach
is an approach that, by definition. is
tailored to provide different, less
stringent exemption criteria for a waste
if it is managed in a particular way.
Under this appreach, the level of control
can directly tied to the risk posed by the
waste. However, in the past, the Agency
bas found significant implementation
cbstacles to contingent management
(see 55 FR 11807; March 29, 1990). As a
result, the Agency is actively engaged in
identifying alterpative ways to refine the
nation's hazardous waste management
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system and seeks comment on all the
approaches included in this notice.

It is the Agency’s intention to move
tcward the implementation of a
continuum of control. Today's notice
represents a step in that direction. EPA
requests comment on all aspects of this
proposal.

B. The Current Hczardous YWastes
Icentification Program

1. Characteristics and Listings

Section 1004(5) of RCRA defined
“hazardous waste,” in part. as a “solid
waste” which may “pose a substantial
present or potential hazard to human
health and the envircnment when
improperly treated. stored. transported.
or disposed of, ar otherwise managed.”
Pursuant to subtitle C, the Agency was
required to develop and promulgate
criteria for identifying : characteristics
of hazardous waste and to list particular
wastes as hazardous.

Currently, the Agency designates
wastes as hazardous in one of two
ways. One way is to identify properties
or “characteristics’ which, if exhibited
by a waste, indicate a potential hazard
if the waste is improperly managed. To
date. the Agency has identified four
types of characteristics: ignitability,
corrogivity, reactivity, and toxicity (see
55 FR 11798, March 28, 1990, for the
expanded toxicity characteristics). Each
person generating a solid waste is
responsible for determining whether
such solid waste exhibits any of these
characteristics. Any solid waste that
exhibits any of the characteristics
remains hazardous until it no longer
exhibits the characteristics.

The other way the Agency designates
wastes as hazardous is by “listing.” The
Agency has studied wastes generated by
many industrial activities and has
determined that these wastes should be
defined as hazardous waste (listed) for
various reasons, such as they contain
significant levels of toxic and or
carcinogenic constituents, manifest one
or more of the hazardous waste
characteristics, or have the potential to
exert specific detrimental effects on the
environment. As discussed in the
preambles and in associated docke!s
accompanying the listings, EPA
determined that the listed wastes

vpically and frequently contain
hazardous constituents at levels that
“pose a substantial present or potential
threat to human health or the
environment if the wastes are
improperly treated, stored. transported.
disposed of, or otherwise managed.”
The wastes thus meet the definition of
“hazardous waste™ under section 1004(5)
of RCRA. In general. under EPA’s

regulations. the Agency has interpreted
“posing a substantial threat™ tc mean
that these wastes contain toxic
constituents at levels many times
greater than acceptable for human
exposure and that these toxicants are
sufficiently mobile and persistent to
reach environmental or human
receptors. .

On May 19, 1980, as part of the final
and interim final regulations
implementing section 3001 of RCRA.
EPA published two lists of hazardous
wastes: One composed of wastes
generated from non-specific sources
{e.g.. spent solvents) and one composed
of wastes generated from specific
sources (e.g.. distillation bottoms from
the production of benzyl chloride). The
Agency also published two lists of
commercial chemical products that are
hazardous wastes when discarded,
intended for discard, or spilled. These
four lists have been amended several
times, and are currently published in 40
CFR 261.31, 281.32, 261.33(e) and {f}.
respectively.

2. Origins of the "Mixture”, “Derived-
from™ and "Contained-In" Rules

On December 18. 1978 {43 FR 38948).
EPA published a proposed rule that
outlined the Agency's intended
apgroach to regulating hazardous waste
management, including a definition of
hazardous waste. Under this proposal, a
solid waste would have been defined as
a hazardous waste if it specified
characteristics, or if it was specifically
listed by EPA as a hazardous waste.
Furthermore, if a particular listed
hazardous waste stream did not exhibit
any of the characteristics. generators
could show it to be nonhazardous and
thus exempt from regulation as a
hazardous waste. In the proposed rule.
the Agency introduced eight possible
characteristics of hazardous waste, of
which four have been adopted
(igritability, corrosivity, reactivity, and
toxicity}. The proposed rule also
included a proposal to list a number of
hazardous waste streams.

On May 19, 1980 (45 FR 33066), the
Agency published final rules governing
the management of hazardous waste.
Under the final rules, the definition of
hazardous waste included characteristic
hazardous wastes, listed hazardous
wastes, and mixtures of solid wastes
and cne or more listed hazardous
wastes. Wastes are characteristically
hazardous if they exhibit any of the four
characteristics, if they meet certain
toxicity criteria or if they contain certain
toxic constituents (see 40 CFR 261.10-
24). _

The provision governing mixtures of
solid waste and listed hazardous waste

is kcown as the “mixture” rule
{currently 40 CTR 261.3(a)(2}(iv))- As
promulgated in May 1980 it required
that a mixture be managed as hazardous
unless it has been delisted. "Delisting”
is a procedure whereby a person may
file a petition with EPA to remove a
specific waste from the hazardous waste
listing by demonstrating that the waste
in question does not pose a hazard {(see
40 CFR 260:22).

In additior. the May 19, 1980, final
rules included the “derived-from" rule
{currently 40 CFR 261.3 (c){2)(i) and
{dj(2)). It states that any solid waste
generated from the treatment. storage. or
disposal of a listed hazardous waste,
including any sludge. spill residue, ash.
emissicn control dust or leachate,
remains a hazardous waste unless or
until deiisted.

Further, 40 CFR 261.3(c){2)(i) specifies
that any waste (such as rags. clothing,
absorbants) that contains a listed waste
must be managed as if it were
hazardous waste (“'contained-in™ ruie).

The Agency has interpreted the
“contained-in rule” to apply to media
that are not solid wastes, but contain a
listed waste (such as contaminated soil
and groundwater).! That is, media that
are contaminated with hazardous waste
must be managed as if they were
hazardous wastes until they no longer
contain the listed waste, exhibit a
characteristic as defined at 40 CFR
261.3(a)(2){i). or are delisted. The
Agency has not issued any specific rules
as to when, or at what levels,
environmental media contaminated.with
hazardous wastes are no longer
considered to “contain” those hazardous

.wastes.

The three rules described above
{"‘derived-from", “mixture”, and
“contained-in") apply regardless of the
concentrations and mobilities of
hazardous constituents in the “‘derived
from" or "mixture” waste, or in the
material or media containing the listed
waste.

3. Status of "Mixture"” and "Derived-
from" Rules

Numerous petitions for judicial review
were brought to challenge the May 19,
1980, final rules. One of the challenges
alleged that the definition of hazardous
waste proposed on December 18, 1978,
did not adequateiy discuss the
“mixture” and “derived-from™ rules
promulgated in the final regulations. The
petitioners thus argued that they were

! EPA’s application of the “contained In rule” to
contaminated media was upbeld by the D.C. Circuit
Court of Appesls in Chemical Waste Management,
lne. v. US. EPA. 869 F.2d 1528 {D.C. Cir. 1989).

L.

L
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deprived of adequate notice and time needed to sort through the provision {r.e., 40 CFR 261.3(e}-Sunset
opportunity to comment as required by  implications of alternative regulatory Provision) from the "mixture™ and

the Administrative Precedures Act approaches without jeopardizing humman  “derived-from™ rules. Upon final

(APA, 5 U.5.C. 553(b]). Most other issues health and the environment. Comments  promulgation of one of the options
raised by the petitioners were resolved  received on both the reinstatement noticed in today's action. the “mixture”
by settlement, by subsequent statutory  notice and a notice of proposed and “derived-from" rules will remain,

or regulatory revisions, or by the fajlure rulemaking soliciting comment on other  but their scope will be limited. For the
of petitioners to pursue them. However, approaches to regulating waste mixture  set of options under the first conceptual
the question of whether the Agency gave and residues (57 FR 7636; March 3. 1992)  approach, the exemption levels would

adequate notice of the “mixture” and will be made part of the record of this supplement the current de-listing
“derived-from” rules was not resolved.  final rule and will be considered in process rules providing an easier way to

On December 6, 1991, the court agreed combination with comments received on  exempt a particular waste. For the set of
with the petitioners that the 1978 today's proposed action. ] options under the second conceptual
proposal did not adequately provide Because EPA anticipates thatitmay  approach, the mixture and derived-from
notice of either rule and that the take up to one year to finalize any rules would not apply to any waste
petitioners thus did not have sufficient  alternative regulatory approaches, the which would otherwise be covered
opportunity ta comment (Sheli Oil Co. v. Agency added a termunaticn date of under the characteristics approach.
EPA. 950 F.2d 751 (D.C. Cir. 1991)). The  April 28, 1993 to the reinstated rules. These solid wastes would be managed
court vacated the rules and remanded 1 he unmodified “mixture” and “derived- ag hazardous as long as they exhibit a
them to the Agency because of lfll‘;}r: l‘él%)ez w}ltl explrelgn April 28, 199t3. characteristic.
procedur.al defgcts'but did not reach any acgssgz cha ) ae te}:i: az;;:‘::':;lg comments. D. Chemical Manufacturers Association
of the substantive issues raised by the ng F 7 X "

- . . , ulemaking Petition

petitioners. However. the court also C. He[a“ons}“p of Toaay's Proposed °
recognized the problems with vacating Action to Current Hazardous Waste The Agency has received a
long-standing rules that are essential to  /dentification Program rulemaking petition from the Chemical

the hazardous waste management

program, and suggested that the Agency
could reinstate the rules “in whole or in
part” on an interim final basis under the

Manufacturers Association [CMA) to
establish concentration-based
exemption criteria for the mixture rule.
derived-from rule, and contaminated

Currently, listed wastes {including
wastes derived from or mixed with
listed waste) remain hazardous unless
they are delisted according to general

*good cause” exempticén %f iheuf.PA. procedures set forth in 40 CFR 260.20 media: rule/ipterpge_ta!ion." CMA
The Agency, concerne adot\)xt e and specific delisting procedures set sub_m.tted this petition because it ed
d;ngersf tht may be pose by af forth in 40 CFR 260.22, Today's propasal believes that the mixture rule, dextlve -
discontinuity in the x.'egulatxon 0 : presents a number of options under _from rule, gnd contaxmqated :.ned'xa rule/
haz.ardolus waste, remstatec} the rules on consideration by the Agency where interpretation are over-inclusive in that
an interim basis under section . regulation of listed hazardous waste they require hazar.dous waste
5?3£b](.:](B) of the APA (57 FR 7628: under the jurisdiction of RCRA subtitle management of mixtures, resxdges and
March 3, 1992). C would cease without the need for a Sgntammatsd media that contain
) In the I.\:iay 1?'. 1980, preamizle to the delisting petition. Today's propasal innocuous levels of hazarFlous o
mixture agd denved-t_’rom " rules. addresses wastes, contaminated media, constituents. Because CMA's petition is
EPA recqgmzed that des_ngnatmg all and other materials (2.g.. contaminated mc!uded’ as one of thg options presented
waste mlxtur.es'and_ derived-from rags. absorbants) that, under current in today's p.roposal {ie., Op_tmn 1), the
wastes containing listed wastes as rules, continue to be designated as Agency believes {hat today's nctice
hazardous wastes may lead to some “hazardous wastes” despite treatment  S€rves as a tentative response to this
wastes unnecessarily being managed and detoxification that reduces petition. in accordance with 40 CFR

under subtitle C (45 FR 33095). Gf"l‘-'n the  constituents concentrations to levels of ~ 250-20(c).
information available on industria minimum risks. With respect to the E. Legal Authority for Defining

wastes in 1980, and the waste existing subtitle C continuum of control.  frgrardous Waste Based on Actuc!
management practices in effect at that promulgation of one of these options

time, the Agency was concernied with would represent the line of demarcation Management Practices

generators evading subtitle C below which wastes would no longer As noted above, section 1004{5) of

requirements by simply commingling require subtitle C control. RCRA defines “hazardous waste” to

listed wastes with nonhazardous solid Today's proposal provides the include solid waste which, because of

waste. The Agency believed that the opportunity for self-implementing its quantity, concentration, or

delisting program would provide exemption through demonstration that ~ characteristics “may * * * pose a

individual facilities relief by excluding a  wastes or contaminated media contain  substantial present or potential hazard

waste mixture and derived-from waste if relatively low levels of hazardous to human health or the environment

the facility could show that the waste is  constituents. While facilities generating  when improperly treated, stored.

not hazardous. such wastes can petition for delisting by transported, or disposed of, or otherwise
With nearly twelve years of rulemaking. today’s proposal would not managed.” Section 3001 required EPA to

experience implementing 40 CFR part be as resource intensive to the Agency  establish criteria for lisfing or otherwise

261, regulators are in a much better nor as time-consuming to the regulated  identifying hazardous waste "which

position to make judgments abaout the community. In addition, the Agency should be subject to” subtitle C

degree of risk presented by certain hopes to create incentives for effective ~ hazardous waste management

wastes. The Agency recognizes that the  and innovative treatment and reduce requirements, taking into account a

“mixture” and "derived-from" rules unnecessary demand for subtitle C variety of hazardous properties, such as

have resulted in unnecessarily stringent  disposal capacity. toxicity, persistence, and degradability.

requirements for certain low risk In today's action, the Agency EPA has established the criteria for

wastes. The reinstatement gives EPA the proposes to remove the termination listing hazardous waste in 40 CFR 261.11
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and for identifying hazardous waste
characteristics in 40 CFR 261.10.

Since 1980, EPA has implemented the
section 1004(5) definition by considering
the plausible types of mismanagement
that a waste could be subject to and
determining the hazards presented by
the waste under that scenario. See 45 FR
33113 (May 19,1980); 55 FR 11800 (March
29, 1990). Thus, in analyzing whether a
waste should be identified as
*hazardous" EPA has not generally
determined whether that waste is in fact
mismanaged under the scenario, but
only whether it could be. Thus, EPA’s
hazardous waste definitions capture
wastes which could be hazardous if
mismanaged, not wastes which are
necessarily hazardous under all
circumstances.

As explained In more detail below,
however, EPA does not believe that the
statute requires that the hazardous
waste designation always assume
mismanagement of the waste in
question. Moreover, because the Agency
has acquired 12 years of experience in
implementing the hazardous waste
program and a more detailed knowledge
concerning actual waste management
practices, the Agency believes that it is
appropriate to begin tailoring the scope
of its hazardous waste program to
reflect how wastes are actually
managed. rather than how they might be
managed under a worst-case analysis.
Today's rule refiects this more tailored
approach.

This approach is authorized by the
definition of *hazardous waste” in
RCRA section 1004(5). Section 1004(5)(B}
defines as “hazardous” wastes which
may present & hazard “when
mismanaged,” thus authorizing EPA to
determine whether, and under what
conditions, a waste may present a
hazard and regulating the waste only
under such conditions, i.e., when
mismanaged. (Note that this in contrast
to section 1004(5)(A) under which EPA
regulates as hazardous wastes which
are inherently hazardous no matter how
managed.)

In addition, EPA believes that section
3001 provides EPA with the flexibility to
consider the necessity for, and
appropriateness of, hazardous waste
regulation for wastes which meet the
section 1004(5) criteria. Section 3001
specifies that EPA must make a
determination of whether such wastes
“should"” be subject to the provisions of
subtitle C in determining whether to list
or otherwise identify wastes as
‘hazardous under that section. Thus,
section 3001 authorizes EPA to
determine whether subtitle C regulation
is appropriate in determining whether to
designate a waste as "hazardous.” EPA

thus may determine that subtitle C
regulation is not appropriate because
such wastes are not “hazardous” when
properly managed and, based on
information available to the Agency,
unlikely to be mismanaged. Regulation
of such wastes under subtitle C would
not be “necessary to protect human
health or the environment” (see RCRA
sections 1003(a){4)}, 3002(a), 3003(a),
3004(a)). :

Moreover, EPA interprets its existing
regulatory criteria for listing hazardous
waste as providing the flexibility to
consider actual management of the
waste in order to determine whether to
designate such waste as “hazardous.”
EPA's listing criteria at 40 CFR 261.11
include such factors as the plausible
types of improper management to which
the waste could be subjected and
actions taken by other programs to
address the hazards posed by the waste
and any other appropriate factors.
Where mismanagement of the waste is
likely to be implausible or has been
adequately addressed by other
programs, EPA need not list the waste
as hazardous under the regulatory
criteria. Similarly, EPA's criteria for
identifying hazardous waste
characteristics codifies the statutory
definition of hazardous waste and thus
provides EPA with the same flexibility
accorded by the statute to consider
actual management practices in
determining whether a waste is
hazardous.

ITL Options for Establishing Hazardous
Waste Identification Criteria

A. Overview of Approaches

The purpose of today's proposal is to
establish criteria where the regulation of
listed hazardous waste under the
jurisdiction of RCRA subtitle C, the
federal hazardous waste management
system, ceases. The first approach
presented proposes consistent and
generic risk-based exemption levels for
exiting subtitle C management. These
exempting criteria can be based on risk,
technological performance, or a
combination of both. The second
approach proposes consistent and
generic exemption levels for both
entering and exiting subtitle C
management using hazardous waste
characteristics. To implement this
approach, new characteristics could be
added or the scope of the existing
characteristics expanded, or both.
Additionally, a contingent management
system based on the concept that
disposal can modify the actual risk
posed by a waste, could augment either
approach and is proposed as well.
Lastly, three alternatives are proposed

for establishing exemption levels for
media contaminated with listed
kazardous waste. The Agency is
proposing and setting forth these
approaches for comment today.

The first approach involves setting a
single risk-based number for toxicants
in the listed waste. To exit subtitle C
regulations as a listed hazardous waste,
the waste {and waste mixed with, -
derived from. or containing listed
wastes) 2 toxicants must be in
concentrations less than or equal to the
numeric exemption criteria. These
concentration-based exemption criteria
{CBEC) could be determined by
estimates of residual risk, by the
performance of treatment technologies,
or by some combination of both.

The second approach relies on the
current characteristics approach,
modified by expanding the number of
toxic constituents listed in Toxicity
Characteristics (TC). Since hazardous
waste characteristics determine both
entry and exit from the hazardous waste
management system, any waste, waste
mixture, treatment residual, contained-
in waste, or contaminated media could
exit subtitle C control if the generator
determines that a representative sample
of the waste no longer exhibits any of
the four types of characteristics:
ignitability, corrosivity, reactivity, and
toxicity. Today's notice presents an
option under this approach—the
Enhanced Characteristics Option
(ECHO)—in which the Toxicity
Characteristics is expanded. Since
ECHO would expand the scope of a
characteristic, this approach is the only
one presented today which could bring
some new solid waste streams into
subtitle C, while deregulating
substantial volumes of wastes currently
managed under subtitle C.

These two approaches could be
implemented in combination with a
“contingent management” approach
under which a waste would be
exempted from subtitle C contingent
upon compliance with certain waste
management practices. For example,
under the first approach wastes with
concentrations higher than the CBEC
levels could be conditionally exempt
from subtitle C if the waste is managed
in certain controlled environments.
Under the second approach, wastes
which are characteristically hazardous
under ECHO could be found
conditionally not characteristic if

3 This approach would be an alternative means
for exiting subtitle C and would not replacs the
generators right to petition the Agency to exempt a
specific listed hazardous waste (i.e.. delist) from
regulation under RCRA subtitle C.
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managed under certain conditions. This
approach could entail simple
management requirements or could be
very detailed and address a variety of
specific management practices. Later
sections of this preamble present
different contingent management
options.

There are two issues that impact both
the CBEC and ECHO approaches. First,
an important factor in determining the
impact of today’s proposal is the
relationship between the concentration-
based exemption criteria and ECHO
levels proposed today and the RCRA
land disposal restriction standards.

Section 3004(m) of RCRA requires that
hazardous wastes be treated to a level
at which “short-term and long-term
threats to human health or the
environment are minimized” prior to
land disposal. In the “Third Third" land
disposal restriction rulemaking, 55 FR
22520 (June 1, 1990), the Agency
explained in detail its interpretation that
the statute leaves to EPA the
determination of whether the LDR
treatment standards attach at the point
of waste generation or at the point of
disposal. Id. at 22651-22563,

In the Third Third rule, EPA explained
why the Agency believed that the point
of generation approach would generally
better meet the goals and purposes of
the LDR program than a point of
disposal approach. Id. at 22652.
However, EPA also explained that the
point of disposal approach is
appropriate in certain circumstances,
such as when applying LDRs at the point
of generation would seriously disrupt
the implementation of other .
environmenta[ regulatory programs. /d.
at 22853. One of the policy rationales for
exercising its discretion under the
statute to generally require full BDAT
treatment for wastes that are hazardous
at the point of generation was the
inadequacy of existing hazardous waste
identification programs; specifically
wastes identified as hazardous for a
particular characteristic might still be
toxic, due to the presence of non-TC
constituents, even when that
characteristic is removed. See Id. at
22652, Such waste thus would not meet
the section 3004(m) “minimize threat”
land disposal standard even after it is
no longer "hazardous”.

The decision congerning which LDR
approach to utilize with respect to the
lcw hazard waste subject to today’s
proposal may significantly affect the
practical impact of the options proposed
today. For example, a waste which is
hazardous when generated but treated
to CBEC or ECHO levels may still, under
a point of generation approach, require
treatment to any more stringent LOR

level prior to land dispossaL Thus, many
CBEC or ECHO wastes may require LDR
treatment prior to disposal in a subtitle
D unit.

However, to the extent that the CBEC
or ECHO proposal here pravide a more
comprehensive way of delermining the
hazards presented by hazardcus wastes,
requiring treatment beyond the levels at
which a waste is hazardous may no
longer be necessary to “minimize
threats.” For that reason, EPA is taking
comment on some aspects of adopting
the point of disposal as the point at
which LDR standards attach as one
alternative way of addressing the
interaction between the CBEC and
ECHO approaches proposed today and
the RCRA land disposal restrictions. For
example, the Agency is considering this
alternative in addressing the problems
raised by the cleanup of contaminated
media (see further discussion in section
III. E.} In addition, under the ECHO
approach, EPA is requesting comment
on this alternative for addressing the
issues raised by the land dispasal
restrictions’ relationship to
characteristic wastes. EPA requests
comment cn this issue.

Section 3004{m) of RCRA provides
that treatment standards for hazardous
waste pricr to land disposal cannot be
below levels at which “short-term and
long-term threats to human health and
the environment are minimized.” See
also HWTC v. EPA (HWTC I1]), 886 F.2d
353, 362 (D.C. Cir. 1989), cert. denjed 111
S.Ct. 139 (1990). To date, the Agency has
been unable to define risk-based levels
which meet the section 3004(m)
standard. See 55 FR 6640 (February 26,
1990). EPA expects to address the issue
of the relationship between the BDAT
standards and the section 3004(m)
“minimize threat” standard in more
detail in the upcoming LDR "phase two™
proposal, to be published this summer.
However, EPA also recognizes that the
levels proposed in this rule can be
related to the "minimize threat"”
standard; therefore, as a second way of
addressing this issue, the Agency is
proposing that any exemption criteria
promulgated will become minimized
threat levels for the LDR program. If the
CBEC or ECHO levels are also the
“minimize threat” standard, then wastes
that are treated to levels below the
exemption level would also have met
their obligation under the LDR program
and could accordingly be land disposed
without further treatment. The Agency
asks for comment on whether the levels
proposed in this rule should be the
“minimize threat” level that bounds the
LDR treatment standards. -

The second issue concerns State
programs. To the extent any of the

options are a narrowing in scope of tte.
or establishing a less stringent, federal
program, these new exemptiors will
have little practical impact unless and
until adopted by States. As a result, it is
very important to the Agency that we
receive State input on the options
presented here. EPA intends to work
closely with its counterparts in State
governments to develop and implement
HWIR options.

The following options discussed in
today's proposal are presented for
comment, The Agency specifically
requests comment on all aspects of
these options, including the exposure
scenarios on which the levels were
develaped as well as the levels
themselves.

B. Concentration-Based Exemption
Criteria (CBEC) Approach

As stated above, the first approach
involves establishing a single set of
numeric criteria where RCRA subtitle C
jurisdiction ends for listed wastes.
Under this set of options, numeric levels
for wastes can be set generically for all
constituents found in waste streams.
When & waste contains constituents at
concentrations at or below these levels,
management requirements are left to the
subtitle D program and the States. The
levels could be a risk-based number, a
technology-based number, or a
combination of the two. Wastes that
contain toxicants at ccncentrations
below the exemption levels would not
be regulated under subtitle C.

Under this approach, the Agency is
proposing to establish generic
exemption levels for hazardous
constituents found in listed hazardous
wastes using a risk-based approach.
These exemption levels represent
baseline levels (i.e., levels that tha
Agency believes are not hazardous, and
therefore, should not be regulated under
the subtitle C program). These numbers.
for the first three options, would apply
generically to all wastes regardless of
their ultimate disposal manner or their
origin. Although there are many ways to
define the point where the risk
presented by wastes is below the
hazardous level that determines subtitle
C jurisdiction, today’s notice offers three
options. The Agency has evaluated the
risk for all options in terms of the hazard
posed to humans due {6 groundwater
contaminated by toxic constituents
leaching from a waste, with the
groundwater used as source of drinking
water by an individual over a period of
time. The proposed risk-based
exemption levels are based on
Maximum Contaminant Levels (MCLe)
proposed or promulgated under the Safe
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Drinking Water Act. Otherwise, Risk
Specific Doses (RSDs) and Reference
Doses (RfDs) are utilized for carcinogens
and systemic toxicants, respectively.
Listed waste which leaches toxicants at
concentrations lower than the
exemption levels would no longer be
regulated as hazardous. Toxicant leach
levels in waste are determined using the
Toxicity Characteristics Leaching
Procedure (TCLP} The TCLP is
discussed in section VI of today's notice.
Appendix 1 lists the health-based
number for each of toxicant in
alphabetical order. Alternative
exemption levels derived from the same
health-based numbers are included in
this table as well.

An alternative exposure scenario
which could be evaluated is direct
human exposure to the waste through
incidental ingestion. The Agency
requests comment on the
appropriateness of the contaminated
groundwater exposure scenario and
alternative scenarios. Exposure
assumptions, scenarios, and simulation
techniques are fully discussed in section
V1 of this document.

The Agency will rely on scientific
evidence used in past rulemakings {i.e.,
the TC rule} 3 and the information
presented in section VI of today's
proposal to evaluate the CBEC levels.
However, the Agency today requests
comment on two different approaches to
setting those levels: a single multiplier
{100, 10, 1. etc.) for all constituents or an
individual multiplier for each
constituent.

Under the first of these alternatives,
EPA would assign a single multiplier for
each constituent. A multiplier of 100 was
used for the constituents in the 1980
Extraction Procedure (EP}, for example.
As discussed in section VI, this multiple
incorporates the expected physical
dilution and attenuation of a constituent.
This approach assumes that the same
value adequately represents the dilution
and attenuation characteristics of all the
constituents in different chemical
classes—metals, aromatics, phenols,
and others. A single multiplier may
reduce the administrative burden and
complexity for the Agency and the
regulated community.

EPA prefers the use of a single
multiplier for all constituents because it
could easily be implemented within the
timeframe EPA has set for promulgating
interim improvements to the mixture

2 The Toxicity Charactecistics (TC) rule (see 55
FR 11826. March 39, 1990) currently list 39 different
constituents and whose health-based number are
multiplied by 100. EPA deferred additional orgaric
constituents until better health data and models
became available.

and derived-from rules. The Agency
requests comments on this alternative
and the appropriate level of the
multiplier.

Under the second alternative, EPA
would determine constituent-specific
multipliers for all constituents. For
example, EPA could determine separate
multipliers for each constituent {/.e., the
multiplier for silver could be 10, while
the multiplier for phenol could be 10,000,
and so on for each appendix V1II
constituent). Recently, EPA has been
developing constituent-specific
multipliers (see 55 FR 11798; March 29,
1990). While a major expansion of this
effort could pose significant challenges
to the Agency's resources in the short-
run, it would also allow EPA to
incorporate available information on
contaminant fate and transport in the
environment It would also better tailor
the regulation of a constituent to the
potential threat that a chemical poses to
human health and the environment
through different routes of exposure.
The Agency requests comments on this
alternative.-

EPA believes there are at least three
choices for developing levels for CBEC.
One is to determine levels the Agency is
very confident do not pose a risk, such
as using a multiplier of 1 to develop
regulatory levels from MCLs. EPA
believes that a multiplier of 10 might
also be justified under this approach; it
is derived from using the EPACML
model and the assumptions described in
more detail in section VI, using the 95th.
percentile on the curve. This percentile
is higher (more protective) than the level
used in deriving TC levels. The
multiplier of 100 represents another
approach which is to develop a level
that EPA concludes is the demarcation
of where the Federal interest in
regulating wastes ends. Under this
approach, the multiplier of 100 is based
on using the 85th percentile as was done
to develop TC levels.

Option 1: Health-based Numbers
{HBN] X100

The first option would establish the
generic exemption levels one hundred
times the health-based number. That is,
listed waste which leaches toxicants at
levels one hundred times or less the
corresponding health-based number
would no longer be regulated as listed
hazardous wastes. This option was
suggested to the Agency by the
Chemical Manufactures Association
(CMA) in a petition for rulemaking in
1989. This option is alsa the same
approach that was used to establish TC
levels. At that time, EPA considered
these to be levels which identify wastes
that are “clearly hazardous".

EPA is considering CBEC at 100 times
health-based numbers for a number of
reasons. First, such an approach would
harmonize the listings and
characteristics programs by using the
same number used for the TC. EPA has
received numerous requests for a
straight forward approach to identifying
hazardous wastes. Choosing a multiplier
of 100 would unify both the TC and the
exit level for listed waste thereby
simplifying hazardous waste
identification while allowing for a
concentration-based exemption. (If
future modifications to the TC involve
changing the multipliers, EPA currently
expects that the Agency would consider
making parallel changes to the CBEC
levels.]

A multiplier of 100 corresponds to a
cumulative frequency close to the 85th
percentile from the EPACML
simulations used to support the TC rule.
In other words, in this exposure
scenario, an estimated 15 percent of the
drinking water wells closest to unlined
municipal landfills could have
contaminated concentrations above
MCLs, if the landfill within a mile of the
well receives wastes at or just below the
possible exemption levels of 100 times
the health-based numbers. As the
distance between a landfill and a well
increases, the probability of exceeding
MCLs decreases. It is important to note
that the information on landfills used for
this analysis is at least six years old,
and conditions such as size, proximity to
drinking water wells, management
-practices, disposal practices. etc, may
have changed.

Option 2: HBN X 10

Another option for establishing
numeric exemption criteria would be
setting criteria at ten times the health-
based numbers. That is, listed waste
which leaches toxicants at levels ten
times or less the corresponding health-
based number would no longer be
considered hazardous. Therefore, this
option is slightly more protective than
the delisting program which exempts
specific listed hazardous waste from
subtitle C regulation using somewhat
more conservative multipliers depending
on volume (see delisting discussion,
section XIII). A multiplier of 10
corresponds to approximately the 95th
percentile levels generated from
EPACML simulations used to support
the TC. This means that an estimated 5
percent of the wells closest to unlined
municipal landfills will experience
concentrations of leachate above health-
based numbers, as surveyed in 1986
(EPA Solid Waste {subtitle D) Landfill
Survey, 1986). At a multiplier of 10, EPA
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believes it is possible, but unlikely. that
any individual will be continuously
exposed at concentration above health-
based levels of concern for any
pollutant,

Preliminary analysis preformed by the
Agency indicate that a few treatment
residuals and very dilute waste
mixtures, such as waste waters, may be
exempted from subtitle C control under
this option. This option may have little
practical impact on other low waste
mixtures and treatment residuals. See
appendix 1 in appendix X where these
exemption levels are listed.

Option 3: HBN With a Multiplier of 1

Yet another option establishes
numeric exemption criteria for toxicants
in wastes at concentrations equal to the
toxicants’ health-based number. Health-
based numbers are concentrations
below which toxicants are considered
by EPA to present an acceptable risk to-
human health. This option is the most
protective option presented for comment
today. These levels are considered
protective even under worst case
exposure scenarios. Preliminary
analysis preformed by the Agency
indicates that because the risk
presented by wastes that meet this
exemption criteria are de minimis, very
few treatment residuals and only
extremely dilute waste mixtures may be
exempted from subtitle C control under
this option. Therefore, this option will
have little practical impact on low
hazard waste mixtures and treatment
residuals.

Option 4: BDAT .

Under this option, the Agency is
proposing that listed hazardous waste
which has been treated to the applicable
treatment standard would also be
exempt from subtitle C management.
Techrology-based generic exemption
levels could be developed by
establishing numbers based on toxicant
concentration levels found in waste
residuals which have been treated using
proven treatment technologies. This
approach, which is consistent with the
LDR program, would require that all
listed hazardous wastes meet treatment
levels prior to disposal. The Land
Disposal Restrictions (LDR) Program
establishes treatment standards for
hazardous wastes. Persons managing
those wastes mustdemonstrate that
their wastes meet these standards
before the wastes can be land disposed.
The standards are promulgated in
subpart D of 40 CFR part 268. While
some of these standards require that
certain wastes be treated by specific
treatment technologies before land
disposal, the majority of the treatment

standards are numerical standards for
subsets of toxicants commonly found in
individual listed wastes. These
standards were developed by evaluating
the effectiveness of the best
demonstrated available treatment
(BDAT) technologies for individual
listed wastes. If the numerical BDAT
technology standards for individual
waste streams were used as exit criteria
for listed hazardous waste, residuals
which were treated in accordance to
BDAT would no longer have to be
managed in a subtitle C facility when
disposed. The BDAT standarda, as
currently promulgated, are sclely
technology-based and do not consider
risk. As a result, the treatment
standards are in some cases higher and
in other cases lower than risk-based
levels discussed above. Setting
exemption criteria equal to LDR
treatment standards implies that the
treatment standards render the risks
presented by wastes to acceptable
levels given the use of best
demonstrated available technology.

The Agency believes BDAT levels per
se are inappropriate as exemption
criteria, because these levels are purely
technology-based and do not consider
risk. However, the use of these levels as
CBEC has been suggested to the Agency
because in many cases treatment to
these levels can substantially reduce the
risk presented by the waste, these levels
are widely implemented throughout the
hazardous waste program, and often
these levels result in wastes that are
below or close to the risk-based levels
of some of the options discussed above.
The use of BDAT levels as exit criteria
gives more confidence to some
interested parties who prefer to rely on
the performance of technology, rather
than the performance of risk
assessment. Therefore, the Agency
requests comment on the
appropriateness of considering these
levels as CBEC.

Option 5: BDAT Capped With HBN

Another option the Agency is
proposing for comment today is to
establish generic exemption levels
through a combination of the technology
and risk options discussed above. These
options could be merged in different
ways to modify an approach based on
BDAT levels. The first, is to recognize
that there may be some wastes for
which there is some significant residual
risk even after achieving technology-
based treatment levels. There may be
some wastes for which best
demonstrated and available treatment
technology cannot routinely get below
the figure of 100 times health-based
levels, for example. Under this option,

for those wastes. a risk-based leach
level such as 100 times health-based
numbers would be the CBEC level rather
than the BDAT standard.

Finally, EPA notes that the concept of
merging BDAT and risk-baged
approaches is complex because BDAT
standards are sometimes set as total
concentrations in the waste, levels
measured in a leach test, or mandated.
The Agency solicits comment on the
problems that resuit from that
complexity as well as on this approach
generaily.

As stated in Option 4, some parties
prefer BDAT treatment levels because in
many cases treatment to these levels
substantially reduces the risk presented
by the waste and these levels are widely
implemented throughout the hazardous
waste program. Including either a risk-
based modification to these treatment
levels retains the advantages of Option
4, while removing some of the _
disadvantages. The Agency requests
comument on the appropriateness of
considering these levels as exemption
criteria.

C. Expanded Characteristics Option
(ECHO)

The second conceptual approach is
based on the current hazardous
characteristics approach for identifying
hazardous wastes subject to subtitle C.
This approach would establish the same
characteristic {concentration} threshold
for determining whether a waste stream
would be covered as a subtitle C waste
(.e.. “entry” to the subtitle C waste
system) and when a waste stream
would be exempt from subtitle C
regulation. Therefore, RCRA
characteristics—ignitability, reactivity,
corrosivity, and toxicity—would
determine both entry to and exit from
the hazardous waste management
system; this would assure a consistent
regulation of wastes. This
rationalization of entry and exit
constituent levels would dramatically
simplify waste identification under the
RCRA regulatory system.

There are three important advantages
to such an approach. First, the
characteristic approach would largely
replace the current approach based on
the cambination of waste listings and

“the "mixture” and *'derived-from” rules.

As noted above, this system has
required the management of milhons of
tones of low risk wastes within the
subtitle C hazardous waste management
system. The characteristic approach
would tailor waste management
requirements to levels the Agency
believes minimizes the short- and long-
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term threats to the protection of human
health and the environment

Second. the characteristic approach
would also provide important
programmatic advantages over the
concentration-based approaches
outlined above. Currently the Agency
must devote significant resources to
investigate and list each hazardous
waste stream. At the current pace,
listing all potentially hazardous waste
streams could take several decades. By
developing a set of comprehensive
hazardous waste characteristics, the
Agency could reallocate its resources
away from waste stream identification
ard focus instead on ensuring that
generators properly carry out the tests to
determyine whether their solid waste
exhibits a characteristic.

In addition, this approach will give
generators and waste handlers
substantial incentives to develop new
information about the characteristics of
their waste streams. Under the
concentration-based approach.
generators, etc. bave little incentive to
develop such information and. as a
consequence, EPA must devote
substantial resources to develop
information on the transport and fate of
waste constituects in the environmeat.

Third, the characteristic approach
would achieve a much larger portion of
the potertial cost savings associated
with addressing the overly broad
regulation of wastes under the cwrent
“mixture” and “derived-from" rules.

Therefore, the Agency is proposing
the Enhanced Characteristic Option
(ECHO) below as a way to move to a
system of chaeracteristics. The Agency
requests comment on all aspects of this
issue.

Cption 8 ECHO

EPA has develcped four
“characteristic” tests for identifying
hazardous waste—the Corrositivity.
ignitability, Reactivity, and Toxicity
characteristics. This approach would
rely on this set of characteristics,
augmented by a substantial revision of
its toxicity characteristic test to address
the chronic and carcinogenic effacts of
as many additional appendix VII
constituents as possible. The current
Toxicity Characteristic (TC) was
devised to address the potential adverse
heaith-based effects of 39 heavy metal
and hazardous organic constituents
when improperly placed in an unlined
landfill.

Under this option. the Agency would
expand the Toxicity Characteristic from
its current list of 39 {40 CFR part 261}
appendix VI hazardous constituents to
as many appendix VIII constituents as
possible. The TC then would address ail

of the chronic and carcinogenic effects
of the appendix VIII coastituents for
which there is a peer-reviewed health
based concentration level and an
analytic method for detecting the
constituent

During the TC rulemaking, the Agency
received many comments from the
environmental community suggesting
that the Agency expand the TC to
consider other toxicants in addition to
the 39 incorperated in the final rule. The
ECHO would respond to those concerns.

As in the current TC rule, the
characteristic level for these new
constituents would be a multiple of the
health based limit (HBLs). The multiple
would be derived from the EPA
Composite Model for Lardfills
(EPACML) to reflect the diffusion and
attenuation of the constituent during
ground water transport.

In addition to determining the scope
of the expanded toxicity characteristic,
the Agency must determine the
characteristic level for each constituent.
As discussed in Opticn 1 above, there
are bwo options: A single multiple above
the health-based limits for all appendix
VI constituents or constituent-specific
multiples which vary for each toxicant.
Since ECHO could potentially expand
the waste streams regulated under
subtitle C. FPA believes that
constituent-specific characteristic levels-
are appropriate. As described in section
IV. the Agency has information for
approximately 260 constituents and is
requesting any additional data to assist
the Agency’s efforts in making these
determinations. If constituent specific
data is not available, EPA will use a
DAF of 100 for the remaining
constituents with bealth based levels
and verifiable test methods. The Agency
would propose that this level minimizes
short and long-term threats to human
health and the environment fcr all
constituents since it is based on very
conservative physical dilution and
attenuation assumptions. (See secticn VI
for further discussion of exposure
pathways and EPA's proposed
justification of this finding.)

As explained later in this notice, EPA
has quantifiable health risk data and
appropriate analytic methods for aboat
209 constituents now in appendix VIIL It
is these constituents which would be
added to the TC under ECHO. For listed
wastes containing other toxicants foc
which data is not available, the mixture
and derived-from rules would continue
to apply. In addition. testing methods
would have to be available for detecting
the constituents in the waste. Thus,
under ECHO. the TCLP or cther EPA
approved test method would be used.

Section [V describes the constituents
eligible under this proposal

Although implementation issues are
discussed in more detail in section XL
the Agency summarizes them here.
Under this option, generators who
currently manage a listed waste would
have to submit a one-time notification to
the Agency that their previously listed
waste now does not exhibit a
characteristic. Generators would have to
submit testing information and a
certification to verify their claim. The
Agency considers this one-time
notification essential to its proper
management of a transition from the
current hazardous waste identification
and tracking system to a system under
ECHO. EPA would need to receive
notice of changes in the status of these
waste streams In order to allow EPA to
review and enforce against changes that
are not properly supported.

After the one-time notification, the
ECHO approach would be implemented
like the current characteristic system.
Generators are respensible for
determining whether their waste
exhibits a characteristic. Generators
may either test their waste or use their
knowledge of the waste to determine
whether it is characteristic. As
envisioned under EPA's 1978 hazardous
waste identification proposal and under
this approach, the list of hazardous
waste list would serve as a default list
to allow generators an alternative
method to identify [without the burden
of continually having to test their
wastes) those waste streams which
almost always exhibit at least one
characieristic. Generators of a listed
hazardous waste could simply manage
the waste stream under subtitle C.

Contingent Management Approach

The previous options for listed
hazardous waste apply in all situations
and. therefore, do not reflect the fact
that the way in which waste is maraged
can modify the actual risks posed by a
waste. If a waste is placed in a
protectively designed landfill, the actuai
risk posed by the waste is significanty
reduced. Therefore, EPA is also,
presenting several “contingent
management” options, under which the
ultimate disposal of a waste may
influence the level at which it is
exempted from subtitle C. The basic
reasonirg is that if a waste is managed
safely, the criteria against which it is
judged can be less stringent. Proven safe
disposal can allow more concentrated
waste ocut of subtitle C without
increasing risk to human keaith and the
environment 50 long as the waste is
disposed of in accord with the
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contingent management criteria. This
approach could complement either the
CBEC or the ECHO approaches.

If wastes could exit subtitle C control
at different concentration levels
contingent upon different waste
management practices, the Agency will
have made a significant step in
transforming the current binary
regulatory system [subtitle C/not
subtitle C) to a system more focused on
risk. Such a system could better tailor
regulatory control to the variations in
potential risks posed by the large
volume of waste materials currently
subject to subtitle C regulation.

To decide on the appropriate
management practices that afford
assurance that wastes leaving subtitle C
control will be well managed, the
expected route of potential exposure
must be determined. The Agency is in
this proposal limiting its contingent
management options to wastes disposed
of in landfill. In previous rulemakings,
the Agency has determined that the
primary route of exposure will be
consumption of groundwater
contaminated with leachate from the
disposal landfill. Therefore, the Agency
is today presenting contingent
management options which diminish the
likelihood of the occurrence of this route
of exposure.

As discussed in section IX of this
proposal, the Agency has modeled
environmental releases from landfills
using the EPACML model. The model
was constructed to simulate the
potential bazards from mismanagement
of hazardous waste. In summary, the
model assumes that hazardous waste is
placed in an unlined, municipal solid
waste landfill. Precipitation falls on the
landfill and leaches hazardous
constituents as it maves through the
landfill. Leachate from the landfill then
flows through the soil to the
groundwater and then to drinking water
weils.

Under the contingent managerment
approach, the Agency intends to focus
on actual management, not
mismanagement, conditions if they can
be reasonably assured. Thus, there are
many potential ways to use the
EPACML model to reflect actual
conditions. For example, in section IX of
today's notice, the Agency proposes
using a less acidic leaching procedure to
better model the actual leaching process
if waste is place in a monofill {i.e., nat

co-disposed with municipal solid waste).

The EPACML model was not
specifically developed for modeling
potential ground water contamination at
individual sites. Rather, its purpose was
to provide the Agency with a tool for
projecting impacts to ground water on a

national basis. Although the CML model
is used in making delisting
determinations (see 58 FR 32993, July 18,
1991), the volume of waste is the only
parameter which is varied. The model is
not recommended for developing site-
specific DAFs taking into account the
exact physical/chemical attributes of a
site. Instead, the Agency requests
comment on whether to and how to
tailor DAFs to site conditions. Can this
be done on a national basis, using
certain factors that can be projected to
affect DAFs uniformly across the
country? Or should DAFs be tailored
specifically to a site, using the
conditions of the site and a more
appropriate site-specific model to adjust
the DAFs? Can a system using a
combination of both approaches be
employed? ,

The contingent management options
presented in today's Notice invalve
consideration of five specific factors
which affect DAFs. Each involves the
actual conditions existing at a landfill
site. Those conditions can act
individually or in combination to
mitigate the potential for leachate to
contaminate ground water. The five
factors are described below.

First, one factor influencing contingent
management option is disposal in a
lined landfill with specific design
criteria. The Agency promulgated on
October 9, 1991 performance and design
criteria for subtitle D municipal solid -
waste landfills (see 56 FR 50978). To
satisfy the performance standard, these
criteria require a low hydraulic
conductivity soil cover on the landfill
and a composite liner, consisting of
flexible membrane liner and a two-foot
barrier soil layer under the landfill.

Second, the amount of potential
exposure also varies with the average
amount of precipitation that falls on a
landfill. Precipitation is the primary
source of leachate; lower amounts of
precipitation would cause less leachate
and less leachate migration beyond the
barriers of the landfill. Another possible
contingent management option would
determine different DAFs based upon
the average expected precipitation rate
in the region the landfill is located. The
Agency could determine geographic
regions based upon climatic zones,
could require precipitation data from the
most appropriate certified rain gauge, or
could require site-specific information.
However, in order to do this the Agency
would need to verify that the other
model inputs are appropriate for each of
the regions or else develop new region-
specific inputs. Therefore, the Agency
solicits data and comment on
technically appropriate ways to set
DAFs based on rainfall levels.

A third factor which could warrant a
contingent management option is the
size of the {andfill. In the TC rulemaking,
the Agency used a national distribution
of municipal landfill sizes—an
appropriate approach given the national
scope of the regulation and the assumed
mismanagement scenario. The Agency
recognizes that the DAF varies
significantly with the size of the landfill.
For any given distance from the landfii!
boundary, larger landfills have lower
DAFs. Therefore, when considering
actual management practices at specific
landfills, the size of the landfill will be
known. One of the contingent
management opticn below is to allow a
landfill to petition for a specific DAF
(and thus contingent exemption from
subtitle C under CBEC or ECHO) based
on the landfill size. EPA points out that
this is similar to the delisting program
where the volume of waste dictates the
DAF used, thus implicitly taking landfill
size into account. The Agency notes that
landfills which accept only hazardous or
industrial solid waste are generally
smaller than municipal solid waste
landfills.

A fourth factor which significantly
influences the potential migration of
contaminants is the hydraulic
conductivity of the soil surrounding the
landfill. If leachate infiltrates out of the
landfill, it must flow through the
surrounding soil to reach a well or
surface water body. If the hydraulic
conductivity of surrounding soil is
relatively low—such as in soils
dominated by clays—then the flow of
any potentially contaminated leachate
could be effectively retarded for long
periods of time. Thus, the Agency
believes that landfills located in soils
with low hydraulic conductivities (for
example, 10~¢ cm/s or lower) could
provide an extra level of environmental
protectiveness worthy of a contingent
management exemption option. EPA
believes this factor may not be
appropriate to generate national DAFs,
using the EPACML model since the
other model inputs may also vary in
areas of soils with low hydraulic
conductivity. The Agency seeks
comment on several implementation
issues for this option. The Agency could
issue national DAFs or multiples above
existing DAFs corresponding o different
hydraulic conductivities—one for 107¢
cm's, one for 1077 cm/s, etc.
Alternatively, the Agency could require
petitioners to obtain site-specific
measurement of local soil conductivity.
If the Agency asked for site-specific
information, the Agency requests
comment on the level of detail
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ppropriate for a contingent exemption
sased on soil conditions.

Finally, the fifth possibie contingent
rcanagement factor would be a
demonstration that no operating
drinking water wells lie within a specific
radial distance from the facility. To
account for this factor, landfill operators
could show that if the nearest drinking
water well was a certain radial distance
(1000 feet, 2000 feet, etc.) from the
facility, the landfill could manage
wastes contingently exempt from
subtitle C at a higher concentration than
excluded under CBEC or ECHO. This
higher concentration level or DAF could
be determined with the EPACML. The
Agency requests comment on how,
under such an approach. a facility could
assure that wells would not be located
cioser to the site in the future.

Coantingent Management Options

In today's Notice, EPA is proposing
two alternative approaches combining
tke structural approaches outlined
above (i.e., CBEC and ECHO) with
contingent management. The first one
involves setting exemption criteria
contingent on disposal in a landfill
meeting certain design requirements.
This option would apply nationally
rather than on a site-specific basis. The
second option involves determining a
threshold at which a waste would
become characteristically hazardous
even with disposal in a landfill with
specific design criteria dependant upon
size, location, and climatic conditions.
These, too, would be applied on a
national basis. Finally, the Agency is
also interested in comment on applying
the contingent management approach oa
a site-specific basis by altering the
exempton criteria based on the site-
specific conditions of hydraulic
conductivity and the distance to a

private drinking water well.
Option 7. CBEC Modified by Contingent
Management

The Agency is proposing a hybrid
option which incorporates aspects of the
risk-based, technology-based and
contingent management options
discussed above, for establishing a
concentration-based exit from subtitle
C. This option establishes two sets of
risk-based levels: one set is more
conservative and does not condition
subsequent management of the waste
(tier 1); the second set is less
congervative and requires subsequent
management of the waste In a specified
manner (tier 2). If listed hazardous
wastes (including residuals and
mixtures) leach concentrations of toxic
constituents at or below the more
conservative set of health-based levels,

the waste would no longer remain under
subtitle C jurisdiction (note: these
wastes will still remain subject to the
characteristics defined at 40 CFR 281
subpart C). This set of risk-based levels
are the levels described in the first set of
options where wastes, treatment
residuals, and waste mixtures, which
contain levels of toxicants at or below
the risk-based exemption levels would
be exempt from subtitle C control. These
levels might also be considered
minimum threat levels under section
3004(m) of RCRA (i.s., the LDR program)
meaning that BDAT treatment would not
be required below this level. The
Agency is proposing that these levels
{ter1) be ten times the health-based
number for each toxicant, which is
slightly below the most conservative
levels for which wastes have been
delisted. The Agency believes that
selecting these levels, which are
presented in Appendix 1 of today's
totice, would be one way to harmonize
today’s proposed rule with other RCRA
programs. This factor (10) represents a
level which may be fully protective in
the context of setting national levels at
which sybtitle C jurisdicon ends. A
multiplier of 10 corresponds to
approximately the 95th percentile levels
generated from EPACML simulations
used to support the Toxicity
Characteristics {TC) rule (See 55 FR
118285). For situations where unusual site
conditions may dictate a factor of less
than 10, the Region or authorized State
would be able to require, as necessary, a
more stringent factor {See Regional
Override Authority discussion in section
IX of today's notice). The Agency
requests comment on the .
appropriateness of selecting a factor of
10 times health-based numbers for levels
where subtitle C jurisdiction ends
without condition of subsequent
management.

The second set of risk-based
exemption criteria {ter 2) is contingent
upon specified waste management.
Today's notice is proposing, as a first
phase, to allow only listed hazardous
wastes which has met the applicable
Land Disposal Restriction (LDR)
treatment requirements to be eligible for
the contingent management exemption
(contaminated media are addressed
separately in Today's proposal). Once
the LDR requirements are met,
concentrations of toxic constituents
which leach from the residual are
compared with the less conservative set
of health-based exemption levels which
is tied to specific management
standards. The Agency is proposing to
establish the less conservative set of
risk-based levels at one hundred times

the health number fortoxic constituents.
LDR residuals which leach toxicants at
coucentrations greater than ten times
the health numbers. but at or below one
bundred times the health number and
are managed according to the
requirements set forth at 40 CFR part
258 subpart D, the municipal solid waste
disposal facility design criteria
promulgated on October §, 1991 (56 FR
50978), or State equivalent, will not be
regulated under RCRA subtitle C. The
municipal solid waste landfill
regulations would set out default design
and operating requirements. The Ageacy
is proposing less conservative risk-
based exemption levels contingent upon
management in a landfill that meets
specified design requirements because
of the degree of protectiveness provided
by the design standards. The Agency
requests comment on alternative risk-
based exemption levels coupled with
this management practice as well ag
other management practices. These
levels are also listed in appendix 1.

EPA proposes that CBEC wastes in
this contingent tier would be able to be
exempt based on management in an
alternative design approved by the
Federal government, either for municipal
solid waste {approved through
authorization of the State municipal
solid waste program) or for CBEC
wastes (approved through authorization
of the State's hazardous waste program
but meeting the design standard for the
municipal solid waste landfills in 40
CFR part 258).

EPA proposes that at a minimum, the
design and construction requirements of
40 CFR part 258 would be necessary
pieces of this conditioned exemption.
This would include liners unless there
was an approved State alternative
design. EPA believes these elements
could realistically be installed and
relied upon in the context of a self-
implementing regulation. The Agency
seeks comment, however, on the need
for other componeats of the 40 CFR part
258 standards, including elements such
as covers, groundwater monitoring
phased in on the same timeframe as for
municipal solid waste landfills, financial
assurance and others. EPA also seeks
comment not just on whether these
elements are necessary, but also
whether they realistically can be
elements of a largely self-implementing,
conditional exemption.

Residuals which leach toxicants at
concentrations greater than one hundred
times the heaith numbers, even after
achieving the specified LDR treatment
standards, will remain regulated under
RCRA subtitle C. Figure 1 depicts the
two tiers of exemption levels and the
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jurisdictional authority associated with these levels. The Agency requests comm_eni on all aspects of this proposed optior.

Figure 1: Depicticn of CBEC Contingent Management Option for Wastes

Subtitle C
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<
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Conditionaily Exempt from Subtitle C

Option 8. ECHO Modified by Contingent
Management

The Agency is also proposing today
another hybrid option which combines
the ECHO structural approach with
contingent management options. While
the ECHO approach sets uniform entry
and exit levels for subtitle C
management, for the reasons discussed
above the Agency believes that
establishing additional exit levels based
on specific disposal practices would
begin to implement the Agency's-
contingent management structure and
would provide adequate protection of
human health and the environment.

Under this proposal the Agency would
adopt the ECHO approach discussed
apove in Option 6 for wastes entering
and exiting subtitle C control and site-
specific contingent management
exemptions.

In the ECHO approach, the
characteristic level which determines
whether a waste is hazardous under
subtitle C is the product of the health-
based limit and a constituent-specific
factor. The factor reflects the expected
dilution or attenuation of the constituent
as it moves from the waste to the
receptor. In the-TC rulemaking and the
ECHO approach, the Agency has
identified the potential consumption of
contaminated groundwater as the key
pathway of concern. This pathway, as

modified by EPACML, will be used to
develop new, higher thresholds at which
a waste would become
characteristically hazardous even with
managed disposal.

Therefore in considering the greater
degree of protection from alternative
contingent management options, EPA
proposes to develop input data for the
EPACML model to reflect the landfill
disposal scenarios for each contingent
management option. The EPACML will
be used to develop new, higher
thresholds at which a waste would
become characteristically hazardous
even with managed disposal.

One contingent management option
under this proposal would be disposal in
a lined landfill meeting specific design
criteria. The Agency promulgated
specific design and construction criteria
as the default option in the recent
subtitle D rulemaking (40 CFR 258). EPA
believes these elements could
realistically be installed and relied vpon
for a self-implementing regulation. The
Agency proposes to use this data to
develop a new, higher threshold at
which wastes would become
characteristic wastes even though these
wastes are disposed in a facility meeting
these stringent design criteria. The
Agency proposes to set a generic
threshold under this option, which, like
the TC rulemaking, would be a
compasite factor to account for

distribution across the continental
United States of different soil and
climatic conditions. The Agency
requests comments on this approach.

Landfill size may also affect the risks
associated with waste disposal. The
Agency proposes to set different
national thresholds for landfills with
different sizes. For example, using the
EPACMIL model for a fixed landfill size,
the Agency may find that a 40 acre
landfill yields a factor of 500 above the
health based levels, a 100 acre landfill a
factor of 200, etc. The Agency requests
comment on this approach.

Another contingent management
option would set different thresholds for
landfill located in areas with low
precipitation. As discussed above, the
Agency believes that low precipitation
will generate less leachate from a
landfill. The Agency proposes to use the
same precipitation modeling techniques
for setting thresholds under this
proposal as was done in the TC
rulemaking. The Agency requests
comment on this approach. Unlike the
other options above, EPA believes that
this issue may require changing more
than one input parameter in EPACML ta
derive the appropriate threshalds. For
example, twa other EPACML input
parameters—soil types and depth to the
unsaturated zone—vary with the
amount of precipitation a region
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receives. Therefore, the Agency is
proposing that, if EPA adopts this
option. it would recalculate the nation
weights used in the TC rulemaking to
account for the regional limits of this
proposal.

Finally, the Agency is considering an
alternative option that would allow
generators to petition EPA to adjust the
characteristic level for wastes based on
site-specific conditions. The Agency is
considering two contingent management
options based on site-specific
conditions: one option for landfills
located at sites with low hydraulic
conductivity and the second option for
landfills with wells located within
certain greater radial distances from the
landfill. The characteristic values for the
constituents would be multiplied by a
factor which takes into account low
hydraulic conductivity or proximity to
nearest well to determine the contingent
management threshold. The Agency
requests comments on alternative site-
specific contingent management
approaches.

As discussed above, the Agency is
concerned that EPACML may not be the
appropriate model to use for site-
specific determinations of contingent
management. The Agency could require
petitioners to submit a site-specific
groundwater fate and transport model
with site-specific inputs. This approach
would give more confidence that the
model's predictons accurately predict
the actual hydrogeology of the landfill
site. The Agency also could use the
EPACML model and require a certain
number of site-specific inputs, e.g., soil
conditions, depth of unsaturated zone.
The Agency requests comments on this
{ssue.

Commenters should keep in mind a
principal concern regarding site-specific
modeling. Assigning site-specific
threshold levels could result in a
significant resource burden to regulatory
agencies and the regulated community.
When a large number of petitioners seek
thresholds tailored to their sites,
regulatory authorities must analyze the
modeling approach, the assumptions
inherent in the modeling approach, and
the input parameters to determine their
validity.

Finally, the Agency requests comment
on how should the Agency determine
thresholds for landfills that meet two or
more contingent management
conditions—a landfill constructed with
the subtitle D design criteria located in
an arid area. One option is to add the
generic factors to determine the
threshold. The Agency also requests
comments on how to assign thresholds
for landfills with a combination of -
generic and site-specific factors.

In their March 18, 1992 letter to the
Agency, the Department of Energy
(DOE) said that “some hazardous and
radioactive mixed wastes streams
managed by the Department, energy
industries, and other affected parties,
contain minute concentrations of listed
hazardous constituents, pose no
appreciable risk to human health or the
environment, but are nevertheless
subject to costly regulation under
subtitle C.” DOE suggested to the
Agency that hazardous wastes mixed
with radicactive wastes may be more
appropriately regulated under the
existing requirements of the Atomic
Energy Act (AEA). EPA expects that the
general approach in today’s proposed
regulation would allow for exemption of
mixed wastes that contain very low
concentrations of chemically-hazardous
constituents for RCRA subtitle C
requirements. However, there is also a
suggestion that for mixed wastes with
higher concentrations of chemically-
hazardous constituents regulated
because of RCRA listings, regulation
under the AEA already requires
measures interded to control exposure
to and releases of radioactive hazards
that would also protect human health
and the environment by limiting
exposure to, and release of chemically-
hazardous constituents from mixed
wastes. EPA solicits comment as to
whether it would be reasonable to
develop a contingent management
approach for mixed wastes where the
conditional exemption criteria would be
compliance with the regulations that
exist to control the radicactivity
hazards.

Phasing

Lastly, an {ssue that impacts both
approaches proposed today is phasing.
The CBEC approach will require
phasing. because there are only 200
toxic constituents for which the Agency
has health-based number and analytical
methods. As a first phase, the Agency
could promulgate CBEC levels for these
200 and the remaining appendix VIII
constituents could be added as methods
and health-based numbers are
developed (see discussion of CBEC
approach in part B of this section and
discussion in section IV).

For the same reason, the ECHO
approach will require phasing while
methods and health-based numbers are
developed for the remaining appendix
VI constituents as well. During the
transition period, the mixture and
derived-from rules would remain in
effect for wastes containing toxicants
which were not included as part of
ECHO. Also, until constituent-specific
DAFs could be developed for all toxic

constituents, a default DAF of 100 would
be used until a DAF for each constituent
could be developed (see discussion of
the ECHO approach in part C of this
section and discussion in section [V).

Also, phasing could also be directed
towards certain wastes types or
facilities for implementation and
resource reasons {see phasing
discussion in section IV). In summary,
under the CBEC approach, the Agency
proposes that all wastes, residuals, and
media be eligible for the CBEC
exemptions. However, the Agency is
considering two possible phased options
based on waste type: A limitation only
to treatment residuals and a limitation
only to media under a supervised
remediation. In contrast, under the
ECHO approach, the Agency would
likely not phase in this approach by
waste type, but by constituent; wastes
containing hazardous constituents not
included in the toxicity characteristics
would remain subject to the mixture and
derived-from rules. The Agency requests
comment on the advantages and
disadvantages of phasing and on
alternative approaches to phasing.

Additionally, should comments
support incorporation of contingent
management in either the CBEC or the
ECHO approach, the Agency may find it
necessary, due to time constraints and
implementation concerns to phase in
portions of this approach. This could
mean first promulgating the more
conservative exemption criteria under
CBEC or ECHO and later promulgating
less conservative exemption criteria
contingent upon specified management
under either approach. In addition, in
this rulemaking the Agency proposes to
allow contingent management only in
landfills.

E Approaches for Contaminated Media

In developing today's proposed
rulemaking, EPA considered a number
of issues regarding how the two
conceptual approaches (CBEC and
ECHO), which could be modified with
contingent management, should be
applied to contaminated media; that is.
soils, groundwater, surface water and
sediments that are contaminated with
listed hazardous wastes. Substantial
volumes of contaminated media are
commonly generated and managed in
the course of RCRA and CERCLA
remedial actions. Thousands of other
sites across the country may also
potentially involve cleanup of media
that may be subject to RCRA subtitle C
requirements. It has been the Agency’s
experience with remedial programs to
date that determinations of when such
materials are subject to the RCRA
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hazardous waste management
standards can affect not only the costs
of cleanup actions, but also the
techaical appreach used, timing of the
cleanup, and procedural requirements,
such as the need to obtain a RCRA
permit before conducting certain
cleanup activities.

RCRA subtitle C regulations have to
date generally not distinguished
between wastes and contaminated
media. Units in which contaminated
soils and groundwater are treated,
stored or disposed of must meet the
same design and operating standards as
those for “as generated” hazardous
wastes. Other RCRA requirements, such
as the land disposal restrictions, also
apply to contaminated media, although
some LDR treatment standards are
being developed specifically for
contaminated soils.

Today's proposal {3 expected to have
an important and positive impact on the
Agency's remedial programas. It should
define much more clearly the
jurisdiction of subtitle C in relation to
contaminated media; in addition it
should enhance the Hexibility of
remedial decisionmakers to apply
management standards to materials that
are contaminated but do not merit the
full subtitle C level of protection.

Under the ECHO approach, one
option for the Agency would be to
consider contaminated media to be like
other RCRA subtitle C wastes. Similar to
their responsibilities for solid wastes,
generators would have to test or rely on
their knowledge of the media to
determine whether it exhibits one of the
characteristics. This approach for media
would have the benefit of the simplicity
of a characteristic-based system. For
example, the tests for media would be
the same as waste. However, the
Agency has long recognized the special
features of media which could warrant
special regulation. These are described
below.

EPA believes that there may be sound
reasons for developing some explicit
provisions under the subtitle C system
for contaminated media. For one thing,
the physical characteristics of
contaminated media can be quite
different from as generated wastes.
Contaminated soils, for example, are
highly variable in their composition and
handling characteristics. Treatment of
such soils can thus be particularly
difficult. It should also be understood,
however, that some contaminated media
can be essentially identical to as
generated wastes—contaminated
groundwater, for example, may be very
similar to dilute wastewaters generated
from industrial processes.

Although some contaminated media
might be distinguished from as -
generated wastes on the basis of their
inherent physical/chemical properties,
perhaps a more important distinction
has to do with the type and amount of
Agency oversight that is given to
cleanup activiies under RCRA and
CERCLA, as opposed to ongoing
generated waste streams. Remedial
actions under these authorities are
typically conducted with substantial
Agency oversight; remedial decisions
are made by the Agency based on a
thorough study of the nature and extent
of the contamination problems at the
site. In contrast, most RCRA subtitle C
regulations are uniform, national
standards, and as such must require a
level of protection sufficient for a highly
diverse universe of facilities and
environmental settings.

In addition, EPA has found that
subtitle C requirements, when applied to
contaminated media generated during
cleanups {and indeed, more broadly, to
remediation wastes), can actas a
disincentive toc more protective
remedies, and can limit the flexibility of
a regulatory decisionmaker in choosing
the most practicable remedy at a
specific site. In contrast, RCRA subtitle
C regulations, when applied to newly
gencrated wastes, ensure that the
wastes are handled according to
stringent national standards; due to the
cost of subtitle C management, they also
create a significant incentive for waste
minimization and process changes to
eliminate hazardous waste generation.
Yet these same requirements, when
applied to contaminated media, provide
a comparable incentive for leaving
wastes in place, or for selecting other
remedies that minimize regulation under
subtitle C,

EPA recagnizes, of course, that bath
Superfund and RCRA provide it the
authority to compel specific remedies, as
long as the remedies are consistent with
the goals of the statutes; under the
current pregrams, the Agency can
require facility owner/operators ar
responsible parties to excavate
contaminated media {e.g., soils) and
manage them fully in compliance with
subtitle C. Similarly, in a fund-financed
remedy under Superfund, EPA can use
CERCLA funds to effect a similar
remedy. Thus, through its regulatory
autharity, EPA can at least in theory
override any regulatory disincentive
against a given remedy. In its conduct of
the Superfund and RCRA programs,
however, EPA has come ta recognize the
fact that RCRA subtitle C requirements
will apply to some remedies and not to
others, and can influence the remedy

selection process in undesirable ways.
For example, compliance with subtitle C
dispccal requicements may completely
eliminate from consideration remedies
that would otherwise meet Superfund cr
RCRA remedial standards and that
might be the most sensible remedy from
a technical point of view. In such cases,
the regulatory decisionmaker might be
faced with the dilemma of choosing
batween two or more extreme options,
such as a remedy involving containment
in place versus removal and
management according to full RCRA
subtitle C standards, without having the
opportunity to consider a middle option
that might be fully protective, in
compliance with Superfund oz RCRA
cleanup goals, and acceptable to the
local community. In such cases,
practical considerations and the need
for prompt action may often force the
decisicnmaker to select the Jess
protective of the available extremes.

More broadly, under Superfund and
RCRA corrective action, the regulatory
decisionmaker must address a situation
that is already unacceptable—that is, a
situation which needs remediation. The
decisionmaker’s goal in such a case is to
select a remedy that is fully protective,
yet that reflects the technical and
practical realities of the site, In
addressing that situation, the
decisionmaker needs the flexdbility to
consider a full range of strategies sa that
one may be selected that promptly,
effectively, and permanently addresses
the problem. EPA believes that
constraining this range of strategies by
requiring compliance with subtitle C
disposal standards for wastes
“generated" during remediation can
often lead to remedies that are nat cast-
effective and that in some cases may
actually be less protective solutions
than the remedies that otherwise would
be chosen.

The above cansiderations—the
physical and chemical differences often
found between contaminated media and
as-generated wastes:; the level of
Agency oversight over remedial actions;
and the counterproductive constraints
that subtitle € requirements can impase
on the remedy selection process—
suggest that a somewhat different
approach to regulating contaminated
media (and perhaps remediation wastes)
may be appropriate under RCRA
subtitle C. In light of this, the Agency is
proposing for comment in today’s rule
three alternatives for handling
contaminated media that would allow
EPA to consider certain site-specific
conditions in making subtitle C
exemption decisions in the context of
remedial actions. The three alternative



Federal Register / Vol. 57, INo. 98 / Wednesaay, may <,

1994 | rivpuscu o

-

regulatory approaches for media are
discussed below.

Media Alternative 1: Contingent
Management

This alternative would be essentially
the same as contingent management for
wastes, as described previously in this
preamble. Thus, media contaminated
with listed hazardous wastes would be
exermpted from subtitle C if the
constituent concentration levels were at,
or lower than, the levels specified for
lower tier {e.g., more stringent tier) of
CBEC or ECHO, or for the upper tier
{e.g.. less stringent tier) if the media
were disposed contingent upon specified
management. For CBEC, the upper tier
would be contingent upon disposal in a
landfill meeting the design criteria
specified in 40 CFR 258 subpart D or
State equivalent. For ECHO, the upper
tier would be contingent upon the
landfill meeting the criterion proposed in
Option 8.

In the case of soils that meet the lower
tier exemption levels, management and
ultimate disposition of the soils could
essentially be unrestricted. It is possible,
therefore, that direct contact exposure
{e-g.. ingestion by children) to such soils
could occur. However, the lower tier
exemption levels are {except for metals)
specified as leachate concentrations,
and do not take into account direct
contact expasure. It is therefore possible
that contaminated soils that meet the
lower tier (leachate) exemption levels
could have total concentrations of
constituents that might not be fully
protective from the standpoint of direct
contact exposure. The Agency requests
comments as to whether for soils, the
lower tier exemption levels should be
specified as both leachate levels and
levels based on direct human contact
with the soils.

Relationship with LDRs. In a separate
rulemaking, scheduled to be published
in the Federal Register later this year,
EPA intends to propose treatment
standards for hazardous soils, for
compliance with the RCRA land
disposal restrictions (LDRs). In
developing the HWIR and LDR
proposals, the Agency has considered a
number of issues relating to how the
LDR treatment standards for soils will
relate to the HWIR exemption levels for
soils. Although further discussion of
these issues will be included in the
forthcoming LDR proposal, EPA believes
that it is important in today’s proposal
to outline the relationship between the
subtitle C exemption levels and LDR
standards for soils.

The final HWIR rule will determine
which soils contaminated with listed
hazardous wastes will be subject to

subtitle C regulation, including the
LDRs. The LDRs will specify the
standards to which contaminated soils
must be treated before they may be -
disposed. Although the regulatory effect
of the two rules is different, the general
objectives in establishing the specific
levels for soils in both rules are in many
ways consistent.

in the LDR rule, EPA expects to
propose levels based on minimized risk
for soils that are protective assuming
direct contact (e.g., ingestion) and
leaching of constituents to groundwater.
These concentration levels thus
represent the levels that the Agency
believes pose minimal threats to human
health and the environment. The
“minimal threats” levels will be the
“floor" standards for treatment; that is,
treatment of soils will not be required
below those levels. For some
constituents, where the minima) threats
levels cannot be achieved because of
treatment technology limitations, a
higher, technology-based level would be
specified as the applicabie treatment
standard for that constituent. EPA is
proposing that any of the options in this
rule which are promulgated as final
exemption criteria (not contingent upon
management) would also represent a
*minimized threat" level which also
would become the BDAT floor. The
Agency requests comment on this
alternative for contaminated media.
EPA also requests comment on the
relationship between the contingent
management approach and LDRs.

Media Alternative 2: Contingent
Management with Provisions for Site
Specific “Contained-In" Determinations

This alternative would adogt the
lower and upper tier exemption levels,
but would also provide a mechanism for
determining alternative exclusion levels
based on site-specific and waste-
specific conditions. This alternative
would thus codify the existing
“contained in” rule for determining
when contaminated media no longer
“contain" listed hazardous wastes, and
thus are no longer subject to RCRA
subtitle C. Fundamentally, this
alternative is based on the premise that
it is important and necessary for the
Agency to be able to consider, in certain
situations, site-related conditions and
waste-specific characteristics in
establishing subtitle C exclusion levels.

The lower and upper tier exclusion
levels as proposed today are intended to
be generic, national standards that are
protective of human health and the
environment in all but highly unusual
situations. They are thus based on a set
of assumptions regarding potential
exposure, fate and transport in the

environment, and human health effects.
In developing such generic, protective
levels, it is recognized that, given
particular site conditions and waste
characteristics, higher concentrations
could be fully protective in some cases.
For example, it may make sense to
exclude soil from subtitle C regulations
if the soil is contaminated only slightly
above the lower tier levels, is in a
remote location, or where groundwater
is not of drinking water quality. For such
situations, the current contained-in rule
would allow the Agency to determine
that the s0il does not “contain” listed
hazardous wastes. Alternative 2 would
codify the contained-in rule and provide
an administrative mechanism for
determining when contaminated media
will be exempted from subtitle C, based
on site specific conditions. The Agency
intends to propose specific regulations
for codifying the contained-in rule,
including procedures and decision
factors for making such determinations,
in the forthcoming LDR *Phase II"
proposal for contaminated soils.

EPA proposes that contained-in
determinations would be made based cn
the inherent characteristics of the
contaminated media and the
environmental conditions at the site.
Contained-in determinations would
therefore not take into account the
lessening of exposure or risk potential
that might occur if the contaminated
media were managed in any particular
way. For example, in the case of a site
with contaminated soil, the decision as
to what a protective contaminant
concentration level might be based on or
otherwise affected by the fact that the
soils would be placed in a lined and
capped landfill. The Agency intends that
contained-in determinations would be
based on conservative evaluations of
risk to human health and the
environment, assuming essentially
unconstrained disposition of the
contaminated media.

Relationship to LDRs. In terms of
appiicability of LDRs to contaminated
media, a site-specific contained-in
determination would have the same
effect as a CBEC, ECHO, or lower tier
exclusion. Media contaminated at levels
below the contained-in concentrations
as determined by the Agency for those
media at that site would no longer be
subject to Subtitle C of RCRA and
would satisfy the LDRs, because they
would meet minimum threat levels.
Thus, LDR treatment of media would not
be required below the site-specific
contained-in levels. EPA solicits
comments on this alternative for
applying subtitle C exemption levels to
contaminated media.
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The Agency notes, however, that if it
selected this alternative {or any of the
other media alternatives), certain types
of dilution to achieve the exemption
levels would not be allowed. The legal
authority to limit dilution comes from
section 3004(a}(3) of HSWA as well as
the goals and language for the LDR
provisions (see 55 FR 22664).

Media Alternative 3: Contingent
Management with Provisions for Site-
Specific Contingent Management
Determinations

The contingent management approach
being proposed today for wastes wouid
allow subtitle C exclusion
determinations to at least partially
account for how the wastes will be
disposed. The disposition of wastes in &
lined landfil! would thus be considered
as a factor as to the potential risks
posed to human health and the
environment by that waste (i.e., its
“hazardousness”). The third alternative
being proposed today for applying
exemption levels to contaminated media
would extend this concept to allow such
factors to be evaluated on & site-specific
basis, in the context of RCRA or
CERCLA remedial decisions.

This alternative would be similar ta
Alternative 2, in that it would provide
the Agency with a mechanism to
consider waste-specific and site-specific
conditions in determining when
contaminated media at a site should be
subject to subtitie C regulation. While a
contained-in determination would not
be made contingent on any particular
disposal method for the contaminated
media, a site-specific contingent
management determination would allow
such waste management factors to be
considered. In practice. EPA believes
this approach could be beneficial in
providing greater flexibility for remedial
decision makers to apply management
standards to contaminated media that
would be proportionate to the actual
risks posed by those media at a given
site. If, as EPA believes, the concept of
subtitle C exclusion levels based on
contingent management is
fundamentally sound, it may be
reasonable to allow the Agency to apply
the concept on a site-specific basis,
where the Agency has sufficient
knowledge of site conditiens, and
control aver the management and
disposition of contaminated materials.
The legal basis for this alternative is
similar to the legal basis for the
contingent management approach for
wastes: Because EPA would be able to
ensure that remedial wastes managed
under the Agency’s oversight would not
be “mismanaged”, the waste would not
be “hazardous" under RCRA section

1004 and “should” not be regulated as
hazardous under RCRA section 3001({a).

To illustrate how this alternative
might be applied, an example situation
could be a site with two areas (A and B}
of soil that is contaminated with the
same listed wastes, at generaily the
same concentrations. An effective and
protective remedial approach could be
to install a cap over the contaminated
soils. This would not trigger subtitle C
requirements, since the hazardous soils
would not be treated, stored, or
disposed of. However, if the soils from
Area A were to be excavated and
consolidated into Area B, the s2ils from
area A would be subject to subtitle C, in
that placement of the hazardous soils
into Area B would constitute disposal.
Under the proposed Alternative 3,
however, the Agency could determine
that the soils in Area A, when disposed
of in Area B, could be excluded from
subtitle C due to the low potential risks
that would be posed to human health
and the environment by the soils, when
they were dispcsed of in the capped
unit.

An important feature of this
alternative approach would be that the
contaminated media would be subject to
subtitle C standards prior to their
disposal. Thus, if the contaminated soils
in the above example were to be treated
in a tank before being placed in the
disposal unit, the tank would be subject
to the applicable subpart | standards of
part 264 or 265, Likewise, the Agency
proposes that contaminated media that
are disposed of off-site would not be
eligible for site-specific contingent
management determinations.

In makirg site-specific contingent
management determinations, EPA would
have to carefully consider considerable
amourts of data pertaining to the
contaminated media, site
characteristics, and the nature and long-
term effectiveness of the engineered
containment systems (I.e., caps, liners,
etc.) of the disposal unit. Due to the
amount of information and oversight
that EPA believes would be needed in
making site-specific contingent
management determinations, it is
proposed that such determinations
would only be applicable in the context
of corrective actions conducted pursuant
to RCRA or CERCLA cleanup
authorities. EPA believes that, given the
implications of such determinations, and
the need to ensure that contingent
management determinations are based
on sound technical judgment and a
thorough knowledge of the site, only
RCRA and CERCLA actions provide the
requisite degree of Agency oversight to
ensure the soundness of such decisions.

Similarly, EPA believes this approach
shouid ke limited to on-site disposal
because of the focus of EPA's attention
and authority on the remedial site. EPA
also ackaowledges that some States
may have enforcement authorities or
other legal meckanisms that provide a
similar level of control and oversight as
under RCRA or CERCLA. EPA solicits
commment on whether site-specific
contingent management determinations
should be available for State-supervised
cleanup actions under State authorities.
EPA also solicits comment as to how
such determinations might potentially
be made available to cleanup actions
that are not compelled under RCRA,
CERCLA, or State authorities.

Although today's proposed
Alternative 3 would apply only to
contaminated media, EPA believes that
conceptually, the same decision process
couid be applied to other types of
hazardous wastes that are generated
and managed pursuant to remedial
actions. For example, sludges and other
solid wastes are often managed as part
of cleanup actions at RCRA and
CERCLA facilities. The same logic could
be applied o such wastes (/.e., that
would not be considered contaminatad
media), in making determinations as to
how RCRA subtitle C should be applied.
Although such wastes could be identical
to as generated hazardous wastes, the
degree of site-specific control that is
inherent in Agency supervised remedial
actions might be sufficient to allow
contingent management determinations
for all wastes, including contaminated
media, that are managed pursuant to
RCRA or CERCLA remedial actions.
EPA specifically solicits comment on
how and whether such determinations
could be provided for remedial wastes
other than contaminated media.

Relationship to LDRs. The discussion
above addresses an approach under
which coptaminated media (and
perhaps other remediation wastes)
would be excluded from RCRA subtitle
C jurisdiction at the time of on-site
disposal in compliance with an Agency-
selected remedy—assuming of course
that the remedy fully met the
protectiveness standards of Superfund
or RCRA corrective action. It does not.
kowever, address the question of
whether the wastes would still have to
meet the RCRA land disposal
restrictions, even though they were no
longer hazardous.

Generally, EPA has taken the position
that the Agency has the authority ta

~ determine for each waste stream

whether the RCRA land disposal
restrictions take effect at the point a
hazardous waste is generated. If this
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approach were applied to contaminated
madia under Alternative 3, traatment to
land ban standards would be required
for wastes disposed of on-site in land
cisposal units, even if the overseeing
regulatory agency determined that the
waste was nonhazardous (under today's
proposed exemption levels) at the time
of disposal.

EPA has articulated in the “third
third” LDR rule {see 55 FR 22520, 22851;
June 1, 1990) its legal and policy reasons
for its general approach of retaining
discretion as to where to apply the
LDRs. The Agency described these
reasons in detail in the “third third" LDR
ruie (see 55 FR 22520, 22651, June 1,
1990). For some waste streams, the
Agency believes the LDRs apply at the
point of generation. At the same time,
however, EPA has taken an alternative
approach in the case of particular
wastes and waste management
situations, applying the land disposal
prohibitions to those streams if they are
hazardous at the point they are disposed
of, but not applying the prohibitions at
that point if the wastes are no longer
hazardous (see 55 FR 22664). EPA has
taken this alternative approach only
where it was supported by other policy
considerations—such as integrating the
land disposal restrictions with
regulatory programs under the Clean
Water Act or the Safe Drinking Water
Act. EPA also believes that this

approach may be justified for
contaminated media excluded from
subtitie C under today’s propasal. if the
third aiternative discussed above is
adopted. In such a case, applicability of
the land ban at the point of generation
would serve as a significant disincentive
to many acceptable remedies and would
constrain the range of protective
remedies available to the regulatory
decisionmaker. On the other hand,
applying land ban at the point of
disposal would allow a more effective
balancing of possible remedies.

This point can be illustrated by the
specific example discussed above,
where two areas (A and B) of soil are
assumed to be contaminated with
hazardous waste at similar
concentrations. In such a case, the
decisionmaker would ideally want to
look at a range of options, including
capping in place; consoclidating the soils
in one of the two contaminated areas;
building a new engineered landfill and
dispcsing of the wastes in that landfill;
excavating, partially treating the waste,
and redisposing of it; and removing the
waste, treating it to RCRA LDR
standards, and redisposing of it. Yet, if
RCRA LDR standards were to apply to
the waste as a matter of law {or of
ARARs]) at the point of “generation”
{7.e., excavation), all but the first and the
last options would probably be
eliminated from consideration,

regardless of how protective,
practicable, or desirable the other
options were. In such a case—depending
on the specifics of the situation—
capping in place might have to be
chosen as the only practicable or
technically feasible remedy (e.g.,
because of the volumes of media
involved, materials handling problems,
or local opposition to specific treatment
options, such as thermal treatment). EPA
believes this resuit would largely
undermine the goals of Alternative 3.
because it would significantly constrain
the Superfund and RCRA remedy
selection process, and in some cases
lead to less protective remedies. For this
reason, EPA believes that, if Alternative
3 is adopted, sufficient policy
justificaticn may exist to apply land
disposal restrictions at the point of
disposal in specific remediation settings.

EPA solicits comments on all aspects
of this alternative for addressing
contaminated media. In particular, the
Agency solicits comment on the
appropriateness of including within this
alternative a new approach to the land
disposal restrictions—that is, applying
these restrictions to hazardous waste at
the time of disposal—and on whether
this alternative should be expanded to
include remediation wastes other than
contaminated media.

BILLING CODE 8560-50-M -
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Figure 2: Depiction of Contingent Management Options for Media -
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IV. Waste Applicability

In order to reduce the unnecessary
regulatory burden of managing dilute
wastes, treated wastes. and certain
contaminated materials and media
(including rags and clothing. soils and
groundwater) as hazardous waste, the
Agency is establishing exemption
criteria for listed hazardous wastes and
contaminated media which, if met,
would exempt the waste/media from
Subtitle C requirements. The Agency
performed a number of analyses to
assess the potential impact cf this
exemption mechanism. For these
analyses, the Agency reviewed
compositional data on approximately
8090 wastes and media. including listed
waste mixtures, listed treatment
residuals. untreated listed wastes. and
contaminated soils. groundwater, and
certain treatment residuals. The
ccmpositional data were used to
identify those wastes and media that
would be expected to achieve the
exemption. Based on these analyses. the
Agency found that the wastes and
media most likely to meet the criteria
are contaminated soils and
groundwater, dilute waste mixtures, and
treatment residuals. Although, the
Agency believes that most “as
generated” listed hazardous wastes will
not achieve the exemption levels, the
Agency is not excluding these wastes
from eligibility. Therefore, the Agency is
proposing that the following waste
categories be eligible for exemption
demonstrations:

(1) Hazardous wastes listed in 261.31
and 261.32 (with the exception of certain
wastes discussed below).

(2) Commercial chemical preducts
listed in 261.33 that are present on the
exemption list (/.e., Appendices [x +1]
and [x+2]).

(3) Contaminated materials and media
(i.e.. groundwater, soils, rags, kiln
refractory) that contain one or more
hazardous wastes listed in (1) or {2
above.

{4) Wastes that are hazardous
because they have been derived from or
mixed with wastes in (1) or (2) above.

Eligible wastes and media must be
analyzed for hazardous constituents
contained in Appendices [x+1] and
[x + 2], respectively. The remainder of
this section discusses alternate
exemption mecharisms for certain
wastes, as well as various proposed and
optional eligibility restrictions for
wastes and media (section IV.A) and
waste management units (section IV.B).

A. Eligibility

Hazardous Wastes Listed Based Solely
on Characteristics

The lists of hazardous wastes include
a number of wastes that are listed solely
because they exhibit a characteristic. 40
CFR 261.3(a)(2)(iii}) states that such
wastes remain hazardous until a
mixture of these wastes with solid
wastes no longer exhibits any
characteristic of hazardous wastes
identified in subpart C cf 40 CFR part
261.% Thus, it is unnecessary to include
these wastes, which are listed in Table
1, in the exemption program because of
the existing self-implementing
exemption process:

TABLE 1.—WASTES USTED DUE 7O CHAR-
ACTERISTICS FOR WHICH DE MiNIMIS
Exemptions Are Not Necessary

FO03—The (oilowing spent non-haicgenated sol-
vents: xylere, acetone, ethyt acetate. ethyl ben-
zene, ethyl ether, methyl isobutyl ketone, n-butyl
alcohol, cyclohexanone, and metanol {f). .......c......

K044—Wastewater reatment sludges from the man-
ufacture of explosives (R).

KO45—Sgent carbon from the treatment of
wastewaters containing explosives (R).........c.ceemae -

K047—Pink/red water from TNT cperations (R)

POOS—Ammonium picrate (R). cceeeeemreermecersanseres

PO81—Nitrcgiycerine (R).

P112—=Tetranitromethana {R).

UQ01—Acetaldehyde (I).

U002—Acetone (1)

Uco8—Acrylic acid (1),

LQ31—n-Butyl alcohol {1).

U055—Cumene (1)

UQ56—Cyclohexane (l).

U057—Cyctohexanone (1).

U092—Cimethyl amine (1).

U096—a.a-Cimethylbenzythydroperoxide (R)........ -

U110—0iprogylamine (I).

U112—Etnyl acetate {!).

U113—Ethyl acrylate (i).

U117—Ethyl ether (1).

U124—Furan {i).

U125—2-Furancariboxaldehyde (1}, .....ccocmrreemeceiiecnccens

U154—Methanol (I).

U1S1—Methyl iscoutyl ketone (I). .ococoecciiiins

U186—1.3-Pentadiene (1).

U189—Phosphorous suttida (R). ......ccoieeiemecaeenes

U213—Tetrahydroturan (1)

U229—Xylene (1).

Note that a number of the commercial
chemical products listed in Table 1 are
also constituents on the exemption list
(see Appendices [x+1] and [x+2]}. The
Agency plans to propose (in a separate
notice) to modify the basis for listing -
these commercial chemical products, as
well as F003. to include toxicity. Once
the basis for listing these wastes is
modiiied, these wastes would no longer
be eligible for exemption under
261.3(a)(2)(iii) because they will no
longer be listed solely for a
characteristic, and instead would be

* Such mixing practices are generally considered
to be treatment of hazardous wastes requiring
RCRA permitting, unless otherwise exempted.

eligible fcr exemption under today's
proposal. Under the ECHO approach,
this situation could not occur because
hazardcus waste identification would te
based solely upon 40 CFR 261.3(a}{2)(iii).
The Agency requests comuments on
whether the wastes listed in Table 1 for
which exemption levels exist should
continue to be eligible for exemption
under 261.3(a)(2)(iii} until such time as
the basis for listing these wastes is
modified.

Lack of Toxicity Data and Associated
Health-Based Levels for Appendix VII
Constituents

The Agency is proposing that certain
listed wastes be ineligible for exemption
under teday's proposal because
exemption levels cannot be derived at
this time for all of the specific
constituents for which the wastes were
originally listed in 40 CFR 261.33 or
appendix VII of 40 CFR part 261. (See
section V, VI, and VII for discussioas cf
selection of exemption constituents,
development of health-based levels, and
identification of methocds and
quantitation limits, respectively.) The
Agency is proposing that the commercial
chemical product wastes listed in Table
2 not be eligibie for exemption under
today's proposal. However, the Agency
is interested in wastes, listed in Table 2,
for which there are anaiytical methods,
yet there are no health-based numbers.
Specifically, the Agency requests
comment on whether these wastes
should be eligible for today’s proposed
exemption if after treatment the
constituents are not detectable in the
incineraticn residual.

TABLE 2.—40 CFR 261.33 COMMERCIAL
CHEMICAL PRODUCTS THAT ARE NOT
ELiGIBLE FOR CBEC EXEMPTICN Due
TO LACK OF HEALTH-BASED LEVELS
AND/CR ANALYTICAL METHODS

P0OO1
P0OQ2
POOS
FO06
PQO7
PO08
PO14
PO16
PO17
PO18
PO23
PO26
P27
PO34
PQ4Q
Po4t
PQs2
PO43
Po4s
PO48
P47
PC49
P54

Wartann, and saits.!
1-Acgtyl-2-thiourea.*
Altyl alconol.!
Aluminum phosphice. !
S5-{Aminometrryt)-3-isoxazolol. h....o.eeerinneennee
4-Aminopyndine. !
Benzenettiol.!
Cichicromettryl ether.?
Bromoacetone.?
Brucine.?
Chioroacetaidehyde. ?
1<{o-Chiorophenyl) thiourea.? ...
2-Chioropropronitrita.? ...............
2-Cyciohexyi-4 6-dinitrophenol.? ...
Q.C-Diethyi O-pyrazinyl phosphorothicate.® ...
Ciathyi-p-nitropnenyl phosphate.? ..................
Epineptiing.?
Ciiscpropyl fluorophosphate.? .........c.coceevienne.
Thiofanox.!
a.a-Dimathylphenathylamine 2 ...
4.6-Oinvtro-o-cresol.?
Dithiobiuret.?
Ethyleneimine.?




. PC68  Methyl hydrazine.®
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TABLE 2.—40 CFR 261.33 COMMERCIAL
CHeMICAL PRODUCTS THAT ARE NOT
EuGiBte FOR CBEC ExempricN Due
70 LACK OF HEALTH-BASED LEVELS
AND/OR ANALYTICAL MeTHODS—Con-
tinued

TasLe 2.—40 CFR 261.33 COMMERCIAL
CHemicAL PrRoODUCTS THAT ARe NoOT
EuGislE FOR CBEC ExemptiON Due
TO LACK OF HEeALTH-BAsSeD LEevers
AND/OR ANALYTICAL MEeTHOOS—Cor-
tinued

P56 Fluonne.?
POST Fluoroacetamice.?
PC58 Fuoroacetc acid, Na sait3 ...
PO60 Isognin.?
P362 Hexaethyl tetraphosphate.d . ... .ccoovieee
PO64  Maethyt isocyanate.?
POE6 Methomyl.?
P067 Azridine, 2-mathyi.?

PC69  2-Methyilactonitrile.?
PO70  Aldicarb.!
PO72 a-Napthyithiourea.?
PO7S Nicotine, & saits.?
PO76 Nitric oxide.!
PO77 p-Nitroaniline.:
POT8 MNrtrogen dioxde.!
POB4  N-Nitrosomethytvinylamine.? .........ceeeieeerennas
PO87 Oamium tetraoxida.!
PC88 Endothal.!
PO93 Phenylttuourea.?
P09S Phosgene.?
PCS6 Phosphine.?
P102 Propargyl alcohol.?
P105 Sodium azide.?
P107 Suontum sulfide.?
P111  Tetraethyl pyrophosphate.® .........coceecvcennen. -
P116 Thiosemicarbaxnde.?
P118 Trichioromethanethiol 2 ........ccnvvmmccicnecserccasones
U005 2-Acetylaminofluorene.? ...,
U006 Acetyt chloride.?
U010  Mitomycin C.?
U011 Amitrole.?
U014 Auramine.’?
U015 Azaserne.?
UQ16 Benz{clacridine.?
U017 Benzal chioride.?
U020 Benzeneasultonyl chionde.?....meivecccenanae
U024 Dichioromethoxyethane.® . .......c.occerreene-
U026 Chilornaphazin.®
U030 4-Bromophenyl phenyl ether.? ..o
L033 Carbon oxyfluoride.?
U034 Chioralt
L035 Chicrambuci.?
L0393 p-Chioro-m-cresol.®
Lo4a2 i
Uo4g
uoaz
U049  4-Chioro-o-toluidine, hydrochionde‘ ...............
U051 Creosote.®
U053 Crotonaldehyde.!
U058 Cyciophosphamide.?
U0s9 Daunomyan.?
U084 Dibenzo({a.ipyrene.?
U071  m-Dichiorobenzene.?
U074 1,4-Dichionp-2-Dutena. ... ccreuccracencrene
U082 2.6-Oichiorophenol.t
Lo8s 1.23, mepoxybmanek.....wm
uoss NN’ Y e e meetenesne
uos? 0O.0-Diethyt S-methyl dithiophosphate.®...........
L0SC Dihydrosatrole.*
U092 Dimethyl amine.®
LU0S3 p-Dimethylaminoazobenzene.? ... ...ce....
U0S7 Dimethyicarbamoyi chioride.? ...... . .
uogs 1I-Dlmemylhydmzme LI
U099
U1C3  Dimethyl sultate.?
Utt4 Ethylene bis{dithiocarparmic acid), salts and
asters.?
U115 Ethylene oxide.!
U116 Ethylene thiourea.!
U126 Glycidylaidehyde.!
U133 Hydrazine.!
U134 Hydrofluoric acid.?
U138 lodomethane.®
U139 Iron dextran.®

U141 Isosafrole.?
U143 Lasiocarpine.?
U147 Malec anhydrnde.’
U148 Maleic hydranide.?
U149 Malononitrile.t
U150 Melphalan.?
U153 Methanethiol.3
U155 Methapyrilene.®
U156 Methyl chiorocarbonate.! . .ocieiceene
U158  4.4’-Methylenebis{2-chioroaniding}.! ....o.cvnne.
U160 Methyl ethyl ketone peroxide.3.......cceu......
U163 Guanidine, N-memytoN-nmo-N-mtros&’ ....... -
U164 Moethytthiouracil.
U168 1.4-Naphthalenedione.®. ... -
U167 alpha-Naphthylamine.® .
U170 p-Nitrophenoi.? .
U173 N-Nnrosodnethanolamme' ............................
U176
U177
U178 N-Mitroso-N-methylurethane. ..............ceu..ee
U181 S5-Nitro-o-toluidine. *
U182 Paraidehyde.?
U184 Pentachioroethane.?
U187 Phenacstin.®
U191 2-Picoline.®
U193 1,3-Propane suitone.?
1-Propanamine.?
U197 p-Bemzoquinone.?
U200 Resemine.!
Resorcinol.*
U202 Saccharin, & saits?
U206 Streptozotocin.?
U218 Thicacetamide.?
U219 Thiourea.?
U222 o-Toluldineg hydrochlonde.? ......cuecevreemeceenn
U223 Toluene disocyanate.® .. ........cieeeenncee -
U236 Trypan blue.3
U237 Uracil mustard.?
U238 Urethane.?
U243 Mexnt:ﬂ!ompfopene3

U248 Wadnm and saits.!

There are 31 listed hazardous wastes
that were listed for certain appendix V11
constituents that do not appear on the
CBEC exemption list. Table 3 identifies
these 31 wastes. For a number of these
wastes (F0290, F021, F023, F027, F028,
K036, K037, K038, K039), the appendix
V1I entries without exemption levels
represent broad classes of toxicants. In
some cases, the exemption list contains
members of these classes {for example.
F023 is listed for trichlorophenoxy
esters, ethers, amines, and salts and the
exemption list contains 2,4.5-T and
Silvex. members of these classes). The
Agency is proposing that none of these
wastes be eligible for exemption under
today's proposal because not all of their
appendix VII constituents are included
in the exemption list. The Agency is
soliciting comments that would either
reaffirm this approach or suggest an

alternative approach that would allow
these wastes to remain eligible.

it is the Agency's goal for all listed
wastes to be eligible for either CBEC or
ECHO. The Agency will use Table3as a
general guide to set priorities in this
effort For those constituents which have
HBLs but lack verifiable test methods.
EPA first will develop appropriate tests.
After that effort, for those constituents
which have SW-846 test methods but
lack health-based levels, the Agency
will develop health-based levels.
Finally, the Agency will develop both
test methods and health-based levels for
those remaining constituents. The
Agency asks for comments on this
approach. The Agency also requests any
comments, data, or proposed test
methods for the constituents listed in
Table 3.

Phased Approach

The Agency is also soliciting
comments on the implementation of
today's proposed exemption in phases.
Under a phased approach, the Agency
would restrict exemption eligibility
inftially only to certain categories of
wastes, providing the Agency with an
implementation schedule that (1) allows
the Regions and States to adopt the
program more gradually, and (2) would
provide sufficient flexibility to help
ensure successful implementation. The
universe of hazardous waste generators,
treatment, storage and disposal facilities
8 approximately 100,000 facilities. The
universe of treatment, storage and
disposal facilities is comprised of about
5,000 facilities. The Agency is requesting
comments on two options to limit
exemption eligibility.

Under the first option, eligibility
would initially be limited to treated
wastes. The Agency believes that
treated wastes are good candidates for
the first phase of a phased approach
because (1) they are the most likely
wastes to have constituent
concentrations that meet today's
proposed exemption levels, (2) facilities
generating treated wastes are generally
very familiar with the hazardous waste
handling requirements and thus may be
able to develop complete demonstration
packages more readily, and (3) the
Agency is well acquainted with the
operating practices at these facilities
due to on-going pérmitting and
inspection activities. Commenters
supporting this option should address
possible definitions of "treated waste".

The second phasing option would
limit initial eligibility to facilities at

" which the Agency/States currently have

oversight through the corrective actian
and permitting programs. Wastes
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generated at these types of facilities
would be good candidates for the initial
phase of a phased approach for the
same reasons listed above for ireated
wastes. but may represent a smaller
universe of potential participants and
facilities where the Agency is more
familiar with actual waste or media
characterization data. This option could
also include wastes and media at
CERCLA sites.

A gradual phase-in of the program
talances the burden to the regulated
community of having their low
concentration wastes subject to Subtitle
C control against the administrative
burden to the Agency and authorized
States of implementation and
enforcement of the new exemption
program. The budgetary commitments
and manpower demands of
implementing this exemption program
for the entire regulated community
would require direct tradeoffs from

other elements of the program. In
addition. a shortage of properly trzined
technical enforcement personnel
necessary to implement this new
program immediately is an Agency
concern. Because the exemption
program proposed today would be
generally self-implementing, the Agency
recognizes that it will be necessary to
place a high priority upon compliance
monitoring and enforcement. By phasing
in this program. the Agency would be
able to develap inspection guidance
based upon the initial implementation
experience under either of the phasing
cptions. A phased approach would
provide additional time and experience
to develop and present training for
Regional EPA and State inspectors,
improving their abilities to mzake sound
technical reviews of exemption
demonstrations.

The Agency is proposing several
approaches for implementation in

Section Xl of today’s notice. Ore
approach would require that facilities
applying for exemptions mus? perform
testing of the wastes, notify the
appropriate agency and provide test
results on request, and maintain recorcs
in order to qualify for the exemption. A
phased approach would give the Agency
experience in reviewing the sampling
and analysis plans and testing records.
During the initial implementation phase.
the Agency would be able to evaluate
the need for any special regulatory
requirements to deal with unique
problems associated with particular
wastes. Using this experience, the
Agency can decide whether revision of
the exemption criteria is necessary. It
will also provide the Agency the time ta
assess generally any environmental and
administrative issues that arise during
implementation of the exemption
program.

TABLE 3.—INELIGIBLE LISTED HAZARDOUS WASTES WiTH APPENDIX V!l CONSTITUENTS LACKING CBEC EXEMPTION LEVELS

List Nos. Appendix VIi consiituents without exempticn jeveis Appendix VIl consituents with exempnhon leveis
Fo20 fetrachiorophenoxy esters, elhers, amines. saits. acids tetrachicrodibenzo-p-dioxins and -furans, pentachiorodibenzo-p-gioxins and -furans, tnch-
(M). lorophenols, tetrachiorophencls.
Fo21 pentachlorophenoxy acids, esfers, ethers. amines. salts  pentachlorophenol. pentactlorodibenzo-p-dioxins and -furans, hexachlorodibenzo-p-cicx-
(M). ins and -furans.
Fo23 tn- and ftetrachlorophenoxy esters. eners. amines. salts  tetrachlorodibenza-p-croxins and furans pentachigrodibenzo-p-dioxins and -furans, tnch-
(M). lorophenols, tetrachlorcohenols. trichiorophenoxy acids.
Fo24 pentachloroethane (H), hexachiorocyclobexane lH) m. allyl ¢chlonde, chloromethane, 2-chloro-1.3-butadiene, dichloromethane, tnchloromethane,
dichiorobenzene (H). carbon tetrachlonide, 1.1-dichioroethane, 1.2-dichloroethane. trans-1,2-cichioroethena,
. 1.1-dichioroethene.  1.1.1-inchioroethane, 1,1, 2-trichloroethane,  tnchiorcetnyiene,
1,1.1.2-tetrachlorcethane, 1.1.2.2-tetrachloroethane, tetrachioroethylene, hexachloro-
ethane. dichloropropane. dichioropropene. hexachloro-1,3-butadiene, hexachiorocycto-
butadiene, benzene, chiorobenzene. dichiorobenzenes, 1.2 4-trichlorcbenzene, tetrach-
lorobenzene, pentachlorobenzene, hexachlorobenzens, toluene, naphthalens.

FQ25 pentachloroethane (M) m-aichlorobenzene (M) ... aityt chlonde, chioromethane, 2-chioro-1,3-butadiens, dichioromethane, trichloromethane,
carbon tetrachionde. 1.1-Cichioroethane, 1.2-dichloroethane, irans-1,2-cichtoroethene,
1.1-dichloroethene, 1,1.1-tnchioroethane, 1,1.2-inchioroethane, trichioroethytene,
1,1,1.2-tetrachloroethane, 1,1.2 2-tetrachloroethane. tetrachloroethylene, hexachioro-
ethane, cichloropropane. dichioropropene. hexachlore-1.3-butadiene, hexachiorocyclo-
butadiene, tenzene, chlorotenzene, dichiorobenzenes, 1.2 4-tnchlorobenzene, tetrach-
lorobenzene, pentachiorobenzene, hexachigrobenzene, tolueng, naphthalene.

FQ27. FO28 n-, tetra-, and pentachloropnenoxy acids, esters, ethers, tetra-, penta-, and hexachiorodibenzo-p-cioxins and -furans, tn-, tetra- and pentachioro-

amines, saits (M). ohenols, tnchiorophenaxy ackds.

K201 p-chioro-m-cresol (H) Acerapmnv:ene (H)... . pentachiorophenol, phenol, 2-chlorophenal, 2.4-dimethyigrenal, 2 4-dimtrephencl, tnechior-
opnencis, fetrachicroghenois, creosote, chrysene, naphthalene, fluoranitene,
benzo(blflucranthene, benza{alpyrere, indeng(!.2.3-cdlpyrene, benz(alanthracere,
dibenz(alanthracene.

K009 paraldehyce (B), formaidehyde (Q) ... formic acid. chiorolorm, methylene chlonde. metnyt chionda.

KQ13 paraigenyae (8). chloroacetaidehyce (3}, lormaidenyce tarmic acid. chioroform, methylene chionide, metnyl chlonce.

(8).

X017 bisicnloromeinyt) ether (8), dichioraproparors (M-3). epichiorohycnn, 1.2 3-tnchioropropane, bis{2-chioroethyl} ether.

KQ19. K020 vinylkdere chlonde (B) . ethylene aichionde. 1,1.1-tn-chioroethare, 1,1.2-tnchiorcethane, tetrachlorcethanes
{1.1,2.2-tetrachlorcethane and 1,1,12-tetrachioroethane), tnchloroethylene, tetrachior-
oethylene, carbon tetrachionde. chioroform, vinyt chionde.

X023 maleic anhydnce (O) phthalic anhydnde.

K024 1.4-naphthoquinone (H).. phthalic anhydnde.

X026 paraldehyde (B). 2-pcoime (M) . . .. pyndine.

X027 toluene ditsocyanate (M) .......occoceevvnanccciniinnns . 2.4-tolyene diamina.

K036, K037  phosphorodithioic acid and acid esters (M) . foluene.

X039 phasphorodithwoic acid and acid esters (M) ...

K038, K040  phosphorodithioic acid, acid esters (M), 1orma4denyce (Q}.. phorale.

K043 2.6-dichlorophenot (H) - . 2.4-dichloroprenat, 2.4.6-tnehicrcohenol.

K093, K039  maleic anhydnce (Q)... . phthalic anhydndae.

K116 phosgene (B) . carbon tetrachlonde. feirachiaroethylene. chioroferm.

K123, K124, ethytene thiourea ().

K125,
K126 . - .

K131 aimethyl sufate (8).. . methyl bromide.

(Q) Lacks SW-846 method.

(H) Lacks heaith-based leveis.

{B) Lacks both SW-846 method and health-based fevels.
(M) Indicates class of mixiure,
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Table 4 presents the wastes listed in
§ 261.33 which the Agency is proposing
to be eligible for exemption because
they are currently represented in larger
analytical classes on the exemption list.
For example, PO10 wastes (arsenic acid)
are represented by the element arsenic
on the exemption list.

Tagie 4.—40 CFR 261.33 Commercial
Chemical Products That Are Eligible for
CBEC Exemption Because They Are
Represented by Other Constituents on
the Exemption List

P00
FO11
FO12

Arseruc acd (as As).
Arsenic gxide (as As).
Arsenic trioxide (as As)..............
PC13 Barnum cyanide (as Ba, CN)..._.
FO21 Calcium cyanide (as CN)
FOZ9 Copper cyaruda (as CN). .o eieeeisneeees
PG3t1 Cyanogen (as CN).
P033 Cyanogen chionde (as CN). —_—......
P036 Dichlorophenylarsine (as AS). .o ieieescemevee s
P038 Diethylarsine (as As).
FQ063 Hydrogen cyanide {as CN). ....coooovivermecccenennces
FC65 Mercury fulminate (as Hg). ...
PO73 Nickel carbonyt (as Ni)........ -
PO74 Nickel cyanide (as Ni, CN). ...
PC92 Pnenylmercury acetate (as Hg)
P0S8 Potassium cyanice (as CN)...............
PCY9  Potassium silver cyanide (as Ag, CM).cceenencee
P101  Ethyl cyanice (as CNJ.
7103 Selenourea (as Se)
P104 Siver cyanide (as Ag. CN) e imetnene .
P1C& Sodium cyanide (as CN)... eeetenesteeotseasans
P113 Thallium oxide (as Ti).
P114  Thallium selenite (as T, S€).cmmmrim e
P115 Thallium sulfate (s TI). cceemrie e e -
P119 Vanadic acid, ammonium sait (as V).—..—._.. -
P120 Vanadlun pentoxide (a8 V). .—.n..c...oes camemeees
P12y
ug32
U136
Utsq
U145
U148
U196
U204
U205
L21a
U215
U216
u217
U246

Lead acetate {(as Pb).
Lead phosphate (as Pb). s
Lead, bis(aceto-O) tatrahydroxytn- (as Pl ..
Selenium dioxide (3as Se)....-

Selenious nddlSelenium ciowde (as Se). ...
Selenium sulfida (as Se)..
Thailium acetate (as T0). ..o e
Thallium carbonats (as T). .-
Thallium chionde {as Ti). oo
Thailium nitrate (as T1). oot
Cyanogen bromide (as CN}.— oo

The Agency evaluated the
constituents on Table 4 and notes that
health-based levels exist for 8 number
of these compounds. In most cases,
these health-based levels are higher
than the health-based levels for the
corresponding parent metals. In two
cases, however, the health-based level
was significantly lower than the parent
metal, ie., for Hazardous Waste
Numbers P110. tetraethyl lead and
U249/P122, zinc phosphide. Due to the
lack of SW-846 analytical methods for
these types of compounds and the
significant differences in health-based

levels for lead, tetraethyl lead. zinc. and
zinc phesphide, the Agency is proposing
that P110. U249, and P122 wastes be
ineligible for exemption under today's
proposal. Several other compounds on
Table 4 have health-based levels that
are approximately one order of
magnitude, or less, lower than the
heaith-based levels for the
ccrresponding parent metals; PO29—
Copper cyanide; U204—Selenious acid:
and P114—Thallium selenite (see the
cocket for this notice for further
information). The Agency is proposing
to allow exemption of these wastes due
to the relatively small differences
between the health-based levels of
concern and request comment on this
proposal.

Limitations of SW-846 Methods for
Appendix VII Constituents

The Agency also requests comment on
whether certain listed wastes should be
ineligible for exemption under today's
proposal because of limitations
associated with the analytical
quantitation for some of their appendix
V1I constituents. Table 5 lists those
appendix VI constituents that cannot
be quantitated readily at the health-
based exemption level assuming a DAF
of 1 (option 3). While the majority of
these wastes are already proposed to be
ineligible for exemption because health-
based levels are not available for all of
their appendix VII constituents (see
Table 3), the Agency requests comments
on whether they should also be
ineligible because of expected analytic
challenges in quantitating certain
appendix VII constituents at their
health-based exemption levels.

Specifically, the Agency is most
concerned with the exemption eligibility
basis for those wastes that have
appendix VII constituents whose
exemption levels are more than two
orders of magnitude lower than their
respective quantitation limits (Qls) (see
Group | in Table 5). The Agency is less
concerned with the Group II
constituents because analysts can
frequently lower detection limits by one
order of magnitude by carefully fine-
tuning the analytical equipment.

TasLE 5.—APpPENDIX VI CONSTITUENTS
WiTH QUANTITATION LIMITS (QLS) THAT
EXCEED THEIR HEALTH-BASED LeveELs
(HBLs) 8y MORE THAN ONE ORDER OF
MAGNITUDE

&Aopendrxvubass

Grevo It QL > 100 x HBL

Acrylamide.....cocmeeeeiccaeccanen . KO14

2.4 =Dinirotoiuene..... K025, K111

2 =NiTopProgans .............. FO05

2.4 =Tolueneciamine .._._._| X027°, K112,
K113, K11,
K115

Group I 10 X HBL < QL <
1G0 x HEBL

K015

_.{ Ko17°
Fo24°

.l KO17*

.1 K016, K018, K030.
Fo24°

FO21°, FO27°,
F028°, KCOt

K103. K104, XC8&3

. K112, K113, K114

K112, K113, K114

* These wastes are proposed to be ineligible for
exemnption due 1o the lack of CBEC leveis for some
?t the appendix Vit constituents for which they were
isted.

The Agency is requesting comments
on whether it is necessary to list as
ineligible those wastes with appendix
VI constituents that cannot be routinely
analyzed using SW-846 methods within
two orders of magnitude of the
exemption level. The Agency believes
that most wastes that may contain these
constituents of concern will also contain
constituents with analytically
achievable exemption levels which may
act as adequate surrogates. In addition.
generators of these wastes are
experienced in their analyses and may
be able to achieve the necessary
quantitation limits readily, although nct
by SW-846 methods. The Agency also
notes that as the state of the artin
analytical techniques is advanced. the
Agency expects to lower the Qls listed
in Appeandices {x+1} and [x+2] for
these constituents.

Dioxin Wastes

The Agency also requests comments
on whether the “dioxin listings” (that is,
F020-23 and F026~28) should be eligible
for exemption under today's proposal or
whether instead they should only be
exempted (when appropriate} through
the delisting process. As discussed
earlier, four of these wastes are
currently proposed to be ineligible for
exemption because not all of their
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appendix VII constituents are included
in the exemption list. Six of the seven
dioxin listings are listed as acutely toxic
and are currently subject to more
stringent management controls under 40
CFR 264 and 265 than other types of
listed hazardous wastes. In addition, as
can be seen from Table 3. there are a
number of appendix VII constituents for
these wastes that are identified as broad
chemical classes (e.g.
pentachlorophenoxy acids. amines,
esters, ethers, salts) and, as such, are
not readily amenable to analysis or the
development of health-based levels.
Reviewing exemption demonstrations
for these wastes through the delisting
process may provide added controls
which are appropriate for these wastes.

In addition, as described in section
ILF.2, the Agency is requesting
comments on whether there is a need for
a redesignation mechanism for dioxin
wastes (to reclassify wastes with low
dioxin levels from acutely toxic to
hazardous) through either the exemption
process proposed today or the listing
mechanisms.

Qil Content

The Agency is soliciting comments on
whether additional restrictions for
eligibility, such as criteria based on a
percent oil content, are needed. Qily
matrices present analytical difficulties
which generally prevent analysts, using
prescribed methods, from achieving
necessary quantitation levels. In
addition, the efficiency of the Agency's
leaching procedures can be reduced for
oily wastes. By specifying a maximum
allowable percent oil content as an
exemption eligibility criteria, facilities
could use this level as a simple
screening test to predict whether it is
analytically feasible to attempt an
exemption demonstration. The Agency
envisions that a maximum allowable
percent oil content would be on the
order of 1.0 percent total oil and grease.
(In the delisting program, this is the level
at which the Qily Waste Extraction
procedure is required because 1% oil
and grease was estimated to be the
amount which could coat a solid waste
and temporarily inhibit leaching
measurements in the EP test.) The
Agency requests comments on whether
this criteria should be included in the
exemption criteria proposed today and
on the appropriateness of the 1.0 percent
level, as well as on similar wastes that
should not be eligible for exemption
under today’s proposal and that can be
screened using similar criteria. The

. Agency requests comment on the
volume of wastes which may be
excluded if oily wastes above 1% are
deemed ineligible for these exemptions.

In addition, the Agency asks for
comment on new leachate tests or
modifications to the existing TCLP to
simulate leaching from oily wastes.

Leachate From a Subtitle D Landfill
Containing Newly Listed Wastes

Several parties have raised to EPA the
case of leachate from a subtitle D
landfill which receives solid wastes that
subsequently become listed hazardous
wastes. Under the current regulations,
the leachate would become listed
hazardous waste due to the derived-
from rule. The options presented in
today's notice may address this
situation by setting concentration-based
exemption levels for toxic constituents
that may be in the leachate. However, in
their comments to the Agency,
Browning-Ferris Industries (BFT)
expressed concern regarding the
uncertainty of industrial wastes which
the Agency may list in the future and the
retroactivity of the derived-from rule on
leachate generated from previously
unlisted wastes and on gas condensate
(see BF1 comments, March 18, 1992). BFI
believed that retroactivity "penalizes”
facilities which manage leachate from
previously unlisted wastes and may be a
disincentive for environmentally
responsible activities such as thorough
recordkeeeping, active leachate
management, and installation of a gas
recovery system.

EPA asks for additional information
regarding what actual operational
problems arise in the management of
this leachate. The Agency would like
information as to whether the generic
concentrations proposed in this
regulation would exempt low risk
leachate and gas condensate is such
situations. Also, the Agency is aware
that at some landfills, leachate from
sumps which are part of the leachate
collection system may be collected by
trucks and transported to on-site waste
water treatment systems. EPA asks for
comment on the appropriateness of
extending the RCRA waste water
treatment in tanks exemption to cover
this situation, even though the sumps
are not "hard-piped” to the on-site
waste water treatment system.

Accidental Spills

There are a number of situations
resulting from the mixture rule which
causes frustration to the regulated
community. One is spills of listed
hazardous waste. When an accidental
spill occurs of listed hazardous
materials, there is a danger that
everything the material contacts
automatically becomes a hazardous
waste, too. For example, a spill of a
listed material into a wastewater

treatment system can cause all sludges
in that system to become subject to
hazardous waste management
requirements. The unintentional spill
causes waste code carry-through
problems. EPA requests comment on
whether these types of spills are
adequately addressed under the de
minimiss spill exemption at 40 CFR
261.3(a)(2)(iv)(D) or if other solutions are
necessary and what these soiutions are.

EPA recognizes that these are mostly
accidental spills and requests comments
from the public on what approaches
could be used for dealing with such
events. Are the options described in
today's Notice suitable for dealing with
spills? Another concern that has been
raised is whether or not the testing
requirements of this proposal are
suitable for these situations. The Agency
seeks comments on reasans why they
may or may not be suitable.

Very Small Volume Wastes

Similarly, frustration in the regulated
community is caused by the mixture rule
as it pertaining to very small volume
wastes such as boiler blowdown.
Blowdown volumes may be very smail
in relation to the volume of process

. wastewaters (ie., boiler blowdown of

1G0 gallons mixed with one million
gallons of process wastewater) yet
because the two wastestreams are
mixed, the mixture becomes a -
hazardous waste. Where a very small
wastestream carrying a hazardous
waste code mixes with a very large
wastestream without such a code, it is
unlikely that the resulting wastestream
or its sludges will be hazardous because
of the listed wastes; however, the
mixture might be above CBEC levels
because of constituents in the unlisted
wastewaters. Further, EPA notes that
periodic testing requirements may not
be well-suited to the situation of an
incidental spill causing a temporary
spike in values. The Agency solicits
comment on whether or not today's
Notice contains possible solutions to
this situation or whether some special
solution to it is available.

Industrial Wipes

The Agency requests comment on
industrial wipes which have been
contaminated with a listed solvent or
listed solvent mixture. Under the current
regulatory framework, these
contaminated wipes may be regulated
as the listed hazardous wastes. Under
several of the options proposed today,
these generators would still need to test
the wipes or use knowledge to
determine if these contaminated wipes
were exempted. Data, which appears in
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the record for today’s proposal {see
comments by Sidley and Austin. P.C. on
behalf of Kimberly-Clark Corporation.
April 2. 1992), indicate that levels of
toxic organic constituents in wipes
contaminated with some of the solvents
regulated by the FOG1-+005 listings
appear to be extremely low. The Agency
requests comment on whether these
wipes should continue to be regulated
by the mixture rule as listed hazardous
wastes.

Specifically, EPA requests comment
on ar alternative approach for
addressing wipes contaminated with a
solvent regulated in the FOO1-F005
listings, which is a specific rule that
states if these materials are not visibly
contaminated, then the FO01—F005
listings would apply as characteristics
rather than as listings. Very simple
criteria which are easily implemented at
the point of use, such as spent wipes
which do not drip solvent even when
wrung out, could be the basis for
determining “visibly contaminated"”.
Under this approach a generator may
use knowledge, such as the sort
suggested in the Kimberly-Clark
comments, to determine whether wipes
that are not “visibly contaminated”, at
the point of use. would contain
leachable quantities of the solvents that
are regulated under by the F001-F005
listing at levels greater than exemption
criteria. EPA believes that this approach
might be a practical solution to an issue
that has been problematic for years. The
simple field test to limit this
modification of the listings, and the
operation of the listings as a narrowly
focused characteristic, would act as a
safeguard which protects the
environment while recognizing that
wipes are widely used and recognizing
evidence that concentrations of
hazardous constituents in the wipes can
be quite low.

B. Waste Management Units

The Agency is proposing that CBEC or
ECHO wastes are exempt from the time
of a proper notification and that
notifications are not retroactive (see
Section XI of this preamble). Units that
kave been managing hazardcus wastes,
including CBEC or ECHO wastes, will
not automatically become exempt.
Instead. such a unit will be expected to
go through closure procedures to show
that no environmental damage was done
by past management of wastes. In many
cases, hazardous waste management
units may have been used to manage
kazardous wastes other than the
exempted wastes and EPA is concemed
that a self-implementing rule is not the
right procedure to evaluate historical
waste management practices.

The Agency has evaluated a number
of delisting petitions wkere the waste
met the delisting criteria. but the facility
was subject to corrective action due to
contamination and/or existing ground-
water contamination exceeding the
health-based levels used in delisting
evaluations. In these cases, the
contamination was greater than would
be expected based on an evaluation of
the waste alone, indicating that perhaps
the more hazardous constituents had
preferentially migrated into underlying
aquifers, or that the petitioned waste
had been treated in the unit to reduce
hazardous constituent concentrations, or
that historical waste management
practices had impaired the quality of the
underlying aquifer.

The Agency believes that these units
should continue to be subject to
applicable subtitle C requirements
including clasure standards (see further
discussion under section X1II E). The
Agency believes that the evaluation of
the impact of a uait on the environment,
particularly the impact of land disposal
units on groundwater and the
determination of whether the unit ever
managed non-CBEC hazardous wastes,
is more complicated than can be
accounted for in this type of self-
implementing program. The Agency is
particularly concerned that units
containing wastes that meet today's
exemption criteria and have ground-
water contamination should not be
exempted from subtitle C control. The
Agency requests comment oa this
approach and alternative approaches to
regulating units which have managed
exempt wastes.

C. Existing Regulatory Exemptions From
the Mixture and Derived-From Rules

EPA notes that there are currently
numerous exemptions from the
hazardous waste identification systern.
particularly the mixture and derived-
from rules, for certain types of wastes or
wastes with certain constituent
concentrations. See e.g. 40 CFR
261.3(a)(2)(iv) (A) through (E). In light of
today's proposal, EPA asks for
comments on whether these exemptions
continue o be warranted. EPA requests
comment on whether these exemptions
should be retained and the rationale for
retaining them

V. Selection of Constituents of Concermn

The Agency is proposing exemption
levels for 200 hazardous constituents. To
develop this list of constituents, EPA
first compiled a master list that included
all hazardous constituents identified in
40 CFR part 261, appendices VII and
VI and/or part 284, appendix IX. EPA
then developed exemption

concentrations for all of the compounds
on the master list for which SW-846
analytical methods and health-based
levels are available. The resulting list is
being proposed as the “exemption
constituent list” {see appendices [x+1]
and [x+2] of the proposed rule).

The background on the selection of
compounds for the exemption list is
presented below and further discussed
in supporting documentatiaon for this
proposal included in the public docket.

This extensive exemption list was
develaped because the Agency believes
that it is necessary to require facilities
to analyze their wastes for a broad
range of constituents in a self-
implemented exemption demonstration.
First, it is not feasible in a self-
implemented program to predict
consistently which specific hazardous
constituents will be present in a given
waste because process-specific
characteristics, feedstock contaminants,
waste mixing practices, and degradation
will cause the constituent profiles to
vary. Secondly, by establishing a set list
of exemption constituents, the Agency
will ensure that all exempted wastes
have been evaluated on a consistent
basis. Third, this approach is in keeping
with section 3001(f) of HSWA which
directs the Agency to examine other
factors (including other constituents) in
addition to those factors for which a
waste was originally listed as hazardous
when evaluating delisting petitions.
Finally, a set list of constituents will
minimize the potential for disputes over
which constituents of concern need to
be identified in particular wastes. As
will be discussed further in section
XI1.B, the Agency is soliciting comments
on alternatives to reduce the list of
constituents for which testing is required
after the initial demonstration {/.e.. in
subsequent recertification
demonstrations}.

A. Universe of Hazardous Constituents

The master list of potential exemption
constituents was compiled from the
primary lists of constituents used by
EPA to regulate hazardous and solid
waste activities under RCRA. These lists
inciuded: [1) The list of hazardous
constituents found in 40 CFR part 261,
appendix VIII (hereafter referred to as
appendix VIII), (2) the list of hazardous
constituents found in 40 CFR part 261,
appendix VII (hereafter referred to as
appendix VII}, and (3) the list of
constituents for which ground-water
monitoring data are required at
hazardous waste land disposal units
found in 40 CFR part 264, appendix IX
(hereafter referred to as appendix IX].
The Agency believes that these sources
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encompass most of the known
hazardous constituents of concern. The
Agency, however, requests comments cn
whether additicnal constituents should
be added to this list. {The master list
and the Agency's determination of
which constituents should be used in the
exemption criteria are available for
review in the public docket to this rule.}

B. Development of the Exemption
Constituent List

The Agency carefuily evaluated the
magter list to determine which
constituents should be included in the
exempiicn constituent list. This Section
descrites the steps that were taken in
the davelopment of the exemption
constituent list.

Identification and Deletion of Classes
and Mixtures

As a first step, chemical classes and
mixtures were deleted from the master
iist because it is not generally pcssible
to develop analytical quantitation limits
cr health-based levels for these groups
of constituents. Instead, the Agency
verified that specific compounds from
each of these classes and mixtures were
present on the master list. Examples of
these groups include chloroethers,
chlorofluorocarbons, and phenolic
compounds. The full list of 33 chemical
classes and mixtures that were deleted
from the master list and the constituents
on the exemption list which were used
as representatives of these groups are
available in the docket.

Deletion of Analytically Redundant
Constituents

The Agency also eliminated
constituents from the master list that are
identified analytically as metallic or
inorganic species. For example, several
inorganic salts of chromium are listed in
Appendices V1L VI, and IX. Generators
of wastes containing these salts
analyze/determine the elemental
chromium content rather than the
metallic species for the purposes of
compliance with the Toxicity
Characteristic. This approach will
continue to te used in this propasal. The
metallic compounds deleted from the
master list are identified in the
background document.

Availability of Health-Based Levels

As will be discussed further in Section
VII, the Agency evaluated the existing
toxicity information for the candidate
master list constituents to determine
whether sufficient data exist to establish
a nealth-based level. Those constituents
for which sufficient data did not exist.
were not inciuded on the exemption list.
The Agency then prioritized (based on
prevalence in wastes and media) for
further study those constituents for

which health-based levels could not be
derived. The prevalence apalysis is
available in the background decument
for today's notice. At such time as
health-based levels can be derived, the
Agency may propose ‘o add these
constituents to the exemption list (as
well as to Appendix VI where
appropriate}:

Acenaphthylone + Maiononitrie*

Anthracene + 2-Methyllactonitrile -
Bis{2-ckloroethoxy)- 4+Nitrophenoi®
mathare* + Propargyt alconol
Brucine *Sodium fuoracetate
2-Chloronaphthalene Teiophenol
Crotonaldehyde 1.2.3-Trichlorobenzene +
1.3-Dichloroproracol® Trictloromethanethiol®
2.3-Dichloropropanol =-Xylene +
2-Fluoraacetamide* p-Xylene +

+1ndicates that constituent is not currently listed
on Appendix VI

*These compounds were tested by manufacturers.
The resu!ts were submitteg to EPA and are currently
being evajuated (TSCA Secticn IV Test Rule for
OSW Chemicals. June 15, 1988, 53 FR 22301).

The Agency also solicits toxicity data
from the public to support the levels
proposed today, as well as additional
data for constituents that are not
currently on the exemption list. Data on
environmental and health effects of a
constituent should. wken possible.
follow the toxicity testing guidelines of
40 CFR 797 and 798. (See 50 FR 39252,
September 27, 1985, Toxic Substances
Control Act Test Guidelines.)

Availability of Analytical Methods

The Agency then reviewed the
availability of analytical methods for the
quantitation of candidate constituents in
solids and aqueous media. The Agency
has deleted all constituents from the
exemption list which do not yet have
SW-846 analytical methods. As methods
are developed, the Agency may propose
to add these compounds to the
exemption list. The Agency requests
comments on this approach or others
{(such as mass balance demonstrations)
to address compounds lacking
analytical methods.

Consideration of Chemically Unstable
Constituents

The Agency considered removing
chemically unstable constituents from
the master list on the basis that, due to
chemical degradation or transformation,
such constituents actually may not be
found in wastes and the environment.
Several prablems, however, were
created by this apprcach. Chemical
instability, such as hydrolysis,
dissociation, reactivity, etc., is highly
variable under various environmental
conditions. In addition, the degradation
or transformation products of certain
hazardous constituents may be rore or
less toxic than the original compounds.
Due to this variability and the
difficulties associated with predicting
the degree of degradation or the rates of

competing transformation mechanisms
which may occur in the environment. the
Agzrcy is proposing an approach which
assurnes that any degradation or
transformation that may occur will kave
already occusted by the time that the
waste or medium is characterized. Thus.
the exempticn criteria includes a
number of constituents which are
known to be unstabie under certain
conditions {acrolein, benzotrichleride,
epichlorohydrin, methyl methacrylate.
phthalic anhydride. tribromomethanel,
as well as many known toxic
degradation and transformation
products. The Agency believes that this
iz a reasonable approach which, while it
may underestimate bagerd for those few
constituents that can transform icto
more toxic products, is conservative for
most constituents. The Agency
specifically requests comment on this
approach.

The Agency does not believe that this
will be overly burdensome to generators
who choose to make an exemption
demonstration because the analytical

methods listed in apperdices [x+1} and’

{x+2] for the analysis of these
constituents are already necessary to
analyze for other exempticn
constituents.

Modifications to 40 CFR 261, Appendix
Vi

As a result of the development of the
exemption list, the Agency kas
identified a number of constituents
which should be added to appendix VI
of part 261. This appendix is the list of
hazardous constituents which serve as
the basis for hazardous waste listing
determinations. Section XII provides
additional details regarding the
constituents proposed for addition to
this appendix.

C. Evaluation of Constituents Om:tted
From Exemption List

While the Agency is proposing a
subset of the master list of hazardous
constituents as the exemption list, this
does not mean that any omitted
constituents are not hazardous. Omitted
constituents may not be toxic but may
be hazardous due to ignitability,
reactivity, or corrosivity, and
accordingly will be regulated when
present in a waste at levels which
trigger the respective hazardous wasta
characteristics. Other omitied
constituents may be toxic, but currently
available data does not allow for the
establishment of health-based levels.
Similarly, other constituents may be
hazardous but current analytical state-
of-the-art techniques do not allow for
their detection in potentially exempted
waste or media. As new health effects
data and analytical techniques are
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developed. the Agency may propose to
1add these constituents to the exemption
ist.

The Agency is most concerned with
the appendix VII constituents that are
not included on the exemption list. Some
of these constituents were omitted for
lack of health-based data or appropriate
analytical methods. {See section IV.A)
These constituents are among the
Agency's first priorities for the
development of health-based numbers
and are listed below:

Appendix VII Constituents With No SW-848
Analytical Methods
Bis{2-chloromethyl)ether

Formaldehyde (in soils)

Maleic anhydride

Appendix VII Constituents With No HBNs
Acenaphthylene

p-Chlero-m-cresol

1.3-Dichlorobenzene

2.6-Dichlorophenot
Hexachlorocyclohexane
1.4-Naphthoquinone

Pentachloroethane

2-Picoline

Toluene diisocyanate

Vinylidene Chloride

Appendix VI Constituents With No HBN or
SW-846 Analytical Methods
Chioroacetaldehyde

Paraldehyde

Phosgene

V1. Health-Based Levels

For each constituent on the master
list, the Agency evaluated the existing
toxicity inforrmation to determine
whether there were sufficient data to
establish a health-based level. For these
toxicants, the data were evaluated
either by the Agency's CRAVE
{Carcinogen Risk Assessment
Verification Endeavor) Workgroup,
Carcinogen Assessment Group (CAG].
Reference Dose (RfD} Workgroup, or
Environmental Criteria Assessment
Ofiice [ECAO-Cincinnati). This
zppreach is consistent with the
approach used in the Agency’s other
risk-based RCRA programs such as the
Toxicity Characteristic, delisting
petition evaluations, closure, and
corrective action, as well as the
CERCLA program. The background
documents for this proposal are
available in the public docket and
provide details on the basis for the
nealth-based levels for each constituent.

A. Health Effects

The Agency evaluated two main types
of health effects when establishing the
exemption levels: systemic toxicity and
carcinogenicity. The Agency's approach
to assessing the risks associated with
these two pathways differ because
different mechanisms of action are

thought to be involved in the two cases.
In the case of carcinogens, the Agency
assumes that a small number of
moiecular events can evoke changes in a
single cell that can lead to uncontroiled
cellular proliferation. This mechanism
for carcinogenesis is referred to as “non-
threshold”, because there i3 essentially
no level of exposure for such a chemical
that does not pose a small. but finite.

possibility of generating a carcinogenic .

response. [n the case of systemic -
toxicity. compensating and adaptive
{including organic homeostatic) cellular
mechanisms exist that must be
overcome before the toxic endpoint is
reached. For example, there could be a
large number of cells performing the
same or similar function whose
population must be significantly
depleted before the effect is seen. The
“threshold hypothesis" is based on the
theory that a range of exposures from
zero to some finite value can be
tolerated by the organism with
essentially no chance of expression of
the toxic effect.

For both carcinogens and non-
carcinogens, the Agency is proposing to
use any available Maximum
Contaminant Levels (MCLs) proposed or
promulgated under the Safe Drinking
Water Act (SDWA) of 1974, as amended
in 19886, as the health-based levels for
exposure to liquids or leachates. In
general, MCLs for non-carcinogens are
derived from the Reference Doses
{(RfDs), while MCLs for most
carcinogens are set as close to zero as
technically feasible: this normally
corresponds to risk levels that range
from 10—* to 10—5. (Note that, although
the derivation of MCLs considers factors
in addition to health effects, it also
ccnsiders other routes of exposure. The
Agency's policy has been to use MCLs,
wilen available, in other similar
concentration-based programs, including
delisting, clean closure, and corrective
action.) For those constituents which do
not yet have MCLs or proposed MCLs,
the Agency is proposing to use oral
reference doses (RfDs) for non-
carcinogens and oral Risk Specific
Doses (RSDs} for carcinogens as
described further below. However, if
new MCLs are proposed or finalized
under the SDWA prior to the
promulgation of today's rule, the Agency
proposes to substitute the new MCLs for
the RfDs, RSDs, and proposed MCLs
presented in today’s notice. The Agency
requests comments on this proposed
approach to incorporating proposed and
finalized MCLs in the final exemption
rule.

1. Non-Carcinogens

The Agency proposes to use oral RiDs
as the basis for: {1) The leachate
exemption levels for those non-
carcinogenic constituents that do not
have proposed or promulgated MCLs,
and (2) the contaminated soil exemption
levels for all non-carcinogens (MCLs do
not apply to soils). An RfD is an
estimate (with uncertainty spanning
perhaps an order of magnitude] of a
daily exposure to a substance for the
human population (including sensitive
subgroups) which appears to be without
an appreciable risk of deleterious effects
during a lifetime. For brief periods and
for small excursions above the RiD,
adverse effects are unlikely to occur in
most of the population. However, as the
frequency of exposures exceeding the
RfD increases., and as the magnitude
and duration of exposure above the RiD
increases, the probability that adverse
effects may be observed also increases.

The method for estimating the RfD for
non-carcinogenic end-points was
described in the proposed rule for the
Toxicity Characteristic {see 51 FR 21648,
June 13, 1986). In summary, the approach
used to derive an RfD is to identify the
highest test dose of a constituent
associated with no effects or effects that
are not considered adverse in an
appropriate animal bioassay test. These
experimental no-observed-adverse-
effect-levels (NOAELs) or no-observed-
effect-levels (NOELs) are considered ta
be an estimate of the animal
population's physiological threshold for
adverse effects. The RfD is derived by
dividing the NOAEL or other toxicity
benchmark by suitable scaling or
uncertainty and modifying factors. In the
event that an appropriate NOAEL or
NOEL is not available, the lowest-
observed-adverse-effect level (LOAEL)
may be used with additional scaling
factors.

1t is important to note that informaticn
an exposure levels in the environment
(e.g.. background levels] are not
considered in the development of an
RED. Rather, the oral RfD reflects the
total theoretical permissible daily
human exposure from all ingestion
sources, including water and food. RfDs
have been calculated for many, but not
all. of the non-carcinogenic constituents
for which the Agencyis establishing
exemption levels.

The Agency prefers to use only RfDs
that have been evaluated and verified
by the RED Workgroup as the basis for
setting regulatory levels. However, for
some compounds, the Agency has not
yet completed its verification process;
thus, RfDs under development are being
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used for the purpose of this proposal for
those compounds. If the final verified
RIDs differ frcm the RiDs under
development proposed in today's notice,
the Agency will adopt the new (i.e.
verified) values for the final rule after
noticing the data in the Federal Register.

2. Carcinogens

The Agency proposes tc use the oral
Risk Specific Doses (RSDs) as the bases
for: (1) Leachate exemption levels for
carcinogenic constitueats for which
MCLs have not been promulgated or
proposed, and (2) soil exemption levels
for carcincgenic constituents (MCLs do
not apply to soils/solids). The method
for estimating the RSD for carcinogenic
end-points was described in the
proposad rule for the Toxicity
Characteristic (see 51 FR 21648, June 13,
1286).

In summary, the RSD s an uprper-
bound estimate of the average daily
dose of a carcinogenic constituent which
corresponds to a specified excess cancer
risk for lifetime exposure. The upper
limit of the dose can be calculated from
the slope of a "dose-response” curve.
The dose-response curve is determined
by a model that extrapolates from
human epidemiological and/or animal
bicassay data to a dose range where
there are no experimental data. The
upper limit of the dose calculated from
the slope gives rise to a given risk level.
The RSD corresponds to this limit when
a level of risk is specified.

EPA's Carcinogen Assessment Group
- (GAG} and CRAVE Workgroup have
estimated the carcinogenic potency (i.e.,
the slope of the “dose-response” curve)
for humans exposed to low dosz levels
of carcinogens in the environment.
These siope factors indicate the upper-
bound confidence limit estimate of
excess cancer risk for individuals
experiencing a given exposure over a 7|
year lifetime. In practice, a given dose
multiplied by the slope factor gives an
upper estimate of the lifetime risk to an
individua! of developing cancer. By
specifying a level of lifetime risk (no
matter how small), one can also
estimate the corresponding dose using
the slope factor.

To arrive at an RSD for a carcinogen,
a risk level must be specified. EPA
proposes to specify the risk level of
concern on a weight-of-evidence basis,
as described below. EPA promulgated
Guidelines for Carcinogen Risk
Assessment on September 24, 1986 (51
FR 33992}, which defined a scheme to
characterize substances based on
experimental data and the kinds of
respanses induced by a suspect
carcinogen. These guidelines specify the
following five classifications:

Group A—Human carcinogen (sufficient
evidence from epidemiologic studies)

Group B—Probable human carcinogen

Group Bi—Limited evidence of
carcinogenicity in humans
roup By—A combination of sufficient
evidence in animals and inadequate or no
evidence in humans

Group C—Possible human carcinogen
(limited evidence of carcinogenicity in the
absence of human data)
roup D—Not classifiable as to human
carcinogenicity {inadequate human and
animal evidence of carcinogexicity or no
data available)

Group E—~Evidence of non-carcinogenicity for
humans (no evidence of carcinogenicity in
at least two adequate animal tests in
different species or in both adequate
epidemioiogic and animal studies).

The CRAVE Workgroup regards
agents classified in Group A or B as
suitable for quantitative risk
assessment. The suitability of Group C
agenis for quantitative risk agsessment
requires a case-by-case review because
some Group C agents do not have a data
base of suificient quality and quantity to
perform a quantitative carcinogenicity
risk assessment. The weight-of-evidence.
basis was used to eliminate Group D
and E constituents from further
consideration as carcinogens.

Under each of the regulatory options
presented in today’s praposal, the
Agency is using the same risk level for
Group A, B, and C carcinogens. This
approach is consistent with the way
carcinogens are treated in the Toxicity
Characteristic rule and the delisting
program. For those options where the
Agency is planning to use a low
multiplier of the health-based number
(“.e., 1 0r20), arisk level of 10" * was
selected on the basis for the exemption
criteria. Under these options, the
exemption criteria levels may be
protective from any likely exposures.
The use of the 10" ¢ risk level is
consistant with oiher RCRA programs
where the goal i5 to be fuily protective
(i.e.. clezn closure).

For options where a multiplier of 100
is used, the Agency's intent is to make
the exemption criteria consistent with
the Toxicity Characteristic regulatory
levels. (It is important to note that, even
though the approach may be consistent
with the TC, same of the specific
exemption criteria will be different from
the TC regulatory levels because the
Agency has revised several health-
based numbers since the TC was
promulgated.) Therefore, the Agency
proposes to use a risk level of 1673 to
establish exemption criteria under those
options. While the Agency recognizes
that there may be some potential risk if
wastes exempted under these options
are mismanaged, the CBEC contingent

management option may minimize the
likelihood of complete mismanagement
due to minimum design requirements.

B. Exemption Scenarios

In developing the diiferent propcsed
regulatory cptions, the Agency has
derived exemption criteria based on two
scenarios which could potentially lead
to high exposures. The first expocure
scenario assumed by the Agency is ane
of groundwater contamination, where
waste is placed in unlined landfil and
the leachate from the waste then
contaminates the groundwater and
reaches nearby drinking water wells. To
assess the exposure potential from the
leachate scenario, the Agency applies
the Toxicity Characteristic Leaching
Procedure (TCLP) to the waste and
measures the concentration of
hazardous constituents in the test
leachats.

However, there are certain types of
wastes (i.e., contaminated soils) which
may not always be disposed of in
landfills. Under many circumstances,
these soils could either be left in place
or trested and then put back where they
were removed. Therefore, the Agency
developed an additional set of
exemption criteria for soils based on an
exposure scenario whereby there is
direct contact with the soil in a potential
future residential setting. To assess the
exposure potential from this scenario,
the Agency measures the total
conceatration of hazardous constituents
directly in the soil.

C. Exposure Assumptions

The Agency has evaluated three sets
of exposure assumptions for the
contaminated groundwater scenario and
one set of exposure assumptions for the
in-place waste scenario.

1. Contaminated Groundwater Scenario

In deriving criteria for hazardous
constituents in waste leachates. the
Agency needs to consider (1) the
expected chemical fate of each
individual hazardous constituent in the
landfill and the subsurface environment;
(2) the amount of dilution and
attenuation that reduces the
concentration of the constituents in tke
leachate ar the groundwater as they
migrate to a drinking water well (3) i{
the groundwater is contaminated, the
amount that is consumed: and (4) the
heaith effect of that consumption.

Tc simulate the potential leaching cf a
waste in a landfill, the Agency uses the
Toxicity Characteristic Leaching
Procedure (TCLP) test described in
detail in the Toxicity Characteristic rule.
As an alternative for wastes which will
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never be disposed with municipal
wastes, the Agency is soliciting
comment on the Synthetic Precipitation
Leacking Procedure. which is discussed
in greater detail in section IX.

Once tke toxicants leave the landfill
in the leachate, they will fiow through
unsaturated zone of the soil to the
saturated zone. To simulate this process
as well as the contaminant movement in
the saturated zone, the Agency used the
EPACML groundwater fate and
transport model which was developed
and employed in the Toxicity
Characteristic regulation. This model
has the capability to model some
subsurface chemical processes like
hydrolysis. biodegradation, and metal
speciation.

[n the TC rulemaking, however, the
Agency found that it did not have
enough data to incorporate these factors
into the rulemaking, although hydrolysis
rates were evaluated and compounds
which hydrolyzed rapidly were not
included in the rule. At that time, the
Agency pledged to reconsider these
chemical processes once more data
became available.

In hydrolysis, certain classes of
organic constituents transform into
other constituents in the presence of
water. In developing the TC rule, the
Agency found that the DAF of 100 was
not appropriate for some constituents
because they hydrolyzed rapidly and the
Agency had little information on the
products formed during the hydrolysis
process. Through its own research and
from published date, the Agency has
identified hydrolysis rates for some of
the constituents listed in Appendix
{x+1] of today's rule. These rates are
found in the docket to today’s rule.
Should the Agency choose to develop
constituent specific DAFs, the Agency
proposes that it would use these
reported values in combination with
appropriate data on hydrolysis products
in the EPACML model to determine
these DAFs. The Agency requests
ccmment on the accuracy of this data
and its appropriateness for regulatory
purposes.

For those Appendix VIl constituents
for which the Agency does not have
hydrolysis data, the Agency would
welcome any data knownto
commenters. Underthe Toxic Substance
Couatrol Act, the Agency has published a
protocol for determining hydrolysis
rates {see 40 CFR 796.3500; 53 FR 23081).
Commenters are urged to provide '
hydrolysis data consistent with the
procedures outlined in this protacol. If
the Agency finds that this data meets
the standards of this protocol, EPA
would propose, after notice and -
cpportunity for comment, to use this - -

data in combination with appropriate
data cn hydrolysis products for
developing coanstituent-specific DAFs.

As indicated above, the Agency is
concerned about transformation
products of hydrolysis. After a
hazardous constituent is hydrolyzed. the
resulting transformation chemical may
be just as hazardous as the original
contaminant. Before applying a
hydrolysis rate to determine the
appropriate DAF for a constituent, the
Agency requires data on the hydrolysis
products. including their toxicity
hydrolysis rates. Therefore, the Ageacy
is requesting such information along
with recommendations on how to utilize
the information in developing DAFs.
EPA bas developed an approach to
modeling hydrolysis reactions and
products. which is described in the
docket for today’s rulemaking.

In biodegradation, microbes digest
certain organic chemicals as a source of
nutrients. Biodegradation of organic
wastes in the soil is the principal
physical mechanism for septic tanks and
other common waste disposal methods.
Recent research has demonstrated that
many hazardous organic chemicals can
naturally biodegrade in the soil under

_certain conditions. The Agency has in

today’s docket some research articles
which summarize observed
biodegradation rates in field and
laboratory work. -

The EPACML model includes an input
parameter for a chemical-specific first-

~order biodegradation rate. Therefore.

the Agency believes that biodegradation
should be included in an assessment of
potential exposure to groundwater
contamination if appropriate
information on biodegradation products
(i.e., their toxicity and fate and transport
proprieties) is available.

However, the Agency has previously
been concerned that biodegradation
rates vary fram site to site and that
laboratory results sometimes have not
been verified by actual observed
biodegradation rates in the field.
Subsurface conditions are often
anaerobic, and laboratory test are
generally done under aerobic conditions.
In fact, the absence of verified results

‘prevented the Agency from including

assumptions of biodegradation in the
final TC rule. In an effort to obtain
accurate, verifiable biodegradation rates
under a variety of conditions, the
Agency published a protocol under
TSCA (53 FR 22320; 40 CFR 795.54) to
obtain anaerobic biodegradation rates
suitable for regulatory purposes. It is the
Agency intent, after public notice and
opporturity for comment, to evaluate
and use any data submitted by
petitioners which EPA finds to conform

to this protocol, along with appropriate
data on biodegradation products. as part
of the EPACML simulation to determine
constituent specific DAFs.

The Agency recognizes that the
maximum length of time required to
carry out this protocol—&1 weeks—is
longer than the promulgation date for
the final rule. April 28, 1993. However.
EPA will continue to accept
biodegradation data as it becomes
available and promptly place such data
in the public record. As scientific
understanding of biodegradation and
other soil chemical reactions grows, the
Agency will reevaluate its risk
assessment (including the DAFs) as
appropriate. '

Anotker important chemical reaction
in soil is the adsorption of constituents
by soil particles. Both metals and
organic constituents can adsorb and de-
adsorb on to the negative ions which
dominate the surfaces of most soil
particles. If the constituents stay bonded
to the soil and do not de-absorb, they
can not migrate (or migrate very slowly)
to the groundwater and to a potential
point of exposure. As discussed below.
the critical issue in utilizing adsorption
factors is defining the total extent of
potential contaminant release.

Organic adsorption is primarily
influenced by six factors: molecular size.

-hydrophobicity, molecular charge,

organic moiecular fragments that
undergo hydrogen bonding, the three
dimensional arrangement of the organic

- fragments, and molecular fragments of

the chemical which undergo
coordination bonding. These six factors
are discussed in today's docket. The
principal measure of organic adsorption
is a relationship between the first-order
adsorption factor and the octanol/water
partition coefficient. EPA has
determined these partition coefficients
for many of the appendix VIII
constituents. These coefficients are
discussed in today’s docket. The
EPACML model has an input parameter
for this coefficient and the Agency will
evaluate and use these values, if
appropriate, to predict constituent-
specific DAFs.

Inorganic constituents can undergo a
complex series of speciation reactions
{(including complexation, precipitation.
and adsorption) between metallic ions
in the leachate and the soil particles. At
the time of the TC rule, the Agency
determined that it did not have the
analytic data and methods to estimate
cation exchange. In response to
comments, the Agency announced that it
was in the process of creating a model,
MINTEQAZ2. to model more accurately
geochemical speciation. The Agency has
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recently compieted a version of
MINTEQAZ2, which is discussed in
today's docket for comment. As the
Agency develops constituent-specific
DAFs, the Agency will use this model to
develop adsorption rates for all
appropriate appendix VIII constituents.
The Agency requests comments on
appropriate input model parameters.

The Agency requests comments on
other chemical reactions which
commenters believe may be important
for cling potential contaminant fate in
the subsurface environment.

For contaminant transport, past
regulatory applications of the EPACML
model have developed dilution/
attenuation factors only under steady-
state conditions. In the analyses for the
TC rule, as described in the preamble
and background documents (55 FR
11798, March 29, 1990) the Agency found
that the assumption of steady state
conditions was not appropriate in
developing DAFs.for some of the
proposed constituents. In this proposal,
the Agency is now considering DAFs for
over 200 constituents and is
investigating explicitly contaminant
flow assuming transient flow. The
EPACML model can determine DAFs
assuming non steady-state flow and the
Agency proposes to use this model for
this purpose once the issues concerning
the extent of contaminant release have
been resolved.

In order to assume non steady-state
flow, the length of the contaminant pulse
must be determined. In a landfill,
contaminants will leach from the waste
as the precipitation percolates through
the layers of waste. In hazardous waste
which is solid, relatively mobile
contaminants near the surface of the
waste will leach first. Contaminants
deep in the interior of waste or tightly
bonded chemically to the solid will take
much longer to leach out, if ever. Thus,
the expected contaminant concentration
of the leachate over time will resemble a
“pulse”—a build-up of concentration in
short-run followed by a rapid decay to a
lower, almost steady-state
concentration. Therefore, to model a non
steady-state simulation, the Agency
needs to make appropriate estimates of
the source of contamination. In a
preliminary background analysis for the
TC rule, the Agency assumed that the
full volume of the landfill was filled with
solid waste and the contaminant of
concern at a concentration of 1000 ppra.
The Agency used this approach as a
screening check of its results and is
concerned that this scenario may not be
representative of actual disposal
conditions. The Agency calls for
comments on the appropriate simulation

parameters which will provide adequate
protection of human health and the
environment.

Related to this issue, the Agency also
calls for comment on whether the length
of time necessary for a contaminant to
reach a receptor well should be of
regulatory concern. For example. if the
Agency determines that under non-
steady-state conditions a certain
constituent wiil likely only migrate to
the receptor well 100 or 1000 years in the
future, how shouid the Agency factor
that result in its calculation of an
exemption multiple for that constituent?
The Agency requests comment on this
issue. Specifically, what, if any, limits
should be placed on time periods of
regulatory concern for groundwater
exposure.

The EPACML model also incorporated
specific dispersitivity constants derived
from the literature. In the TC rule, the
Agency received many comments on
this issue. Since there may be better
scientific understanding and additional
field observations of this phenomena
may have emerged in the time after the
development of that rule, the Agency
again requests comments on EPACML's
dispersivity assumptions. Specifically,
the Agency requests comment on its
assumption of no horizontal dispersivity
in the unsaturated zone. Although the
Agency believes that incorporating
horizontal dispersivity will have little
effect on overall DAFs, the Agency asks
for additional information on this issue.

Also, for each simulation, the
EPACML chooses randomly from a
distribution of unsaturated zone depths
as it performs a nationwide simulation
for the calculation of DAFs. For these
simulations, EPA used a regression
relation to determine dispersivity values
as a function of the unsaturated zone
depth. However, to avoid excessively
high values of dispersivity for deep
unsaturated zones, a maximum
dispersitivity of 1.0 m was used for
depths greater than 44.5 m. The Agency
requests any data or comment related to
this issue.

Additional EPACML model limitations
in modeling contaminant transport in
the unsaturated and saturated zones
include the fact that the model does not
simulate the movement of nonaqueous
materials and the assumption that the
subsurface media are homogeneous and
isotropic and without significant
fracturing. The Agency recognizes that
these assumptions may underestimate
and overestimate risk for various actual
conditions. In response to comments to
the TC rule, the Agency found that these
assumptions were necessary for model
development and were appropriate for

regulatory use. The Agency has not
changed its position on this issue and
proposes to use the existing modeling
assumptions in the EPACML model.
However, the Agency once again asxs
for comment on these issues and asks
that commenters provide specific
suggestions, recognizing the need for
computational efficiency, on how the
model may be improved to incorporate
anisotropy, heterogenous conditions,
and fractured flow.

A further concern with the EPACML
model is that it simulates the migration
of contaminants from landfills whereas
many wastes are managed in surface
impoundments, which can have higher
leaching rates due to hydraulic pressure.
The Agency has developed a model to
simulate leaching from surface
impoundments and has included it in the
docket for today's rule. The Agency
solicits comment on the use of this
model in setting exemption criteria.

Using the EPACML model and other
information, including data from EPA's
1986 Solid Waste Landfill Survey, the
Agency potential exposure and risk ta
populations drinking water from wells
near unlined landfills receiving
exempted waste. This analysis is
included in the docket for today’s rule.
In assessing risks, the Agency first used
the EPACML model to estimate the
potential number of people whose
drinking water wells would contain
contamination at levels above the health
based numbers. This estimate was done
for two cases: (1} assuming the
exemption criteria were set at 10Q times
the health based numbers and (2)
assuming the exemption criteria were
set at 10 times the health based
numbers. Once the Agency had
estimated the potential number of
people exposed, it then evaiuated the
potential risks associated with thase
exposures. ’

If the exemption criteria are set at 100
times the health based numbers, the
Agency estimates that 10 to 15 percent
of the population using private wells
within one mile downgradient from
Subtitle D landfills receiving exempted
wastes could be exposed to
contamination above the health based
number if the wastes were all
contaminated to the extent allowable
(i.e., if all exemnpted wastes leached at
100 times the health-based level).
Approximately 1 to 2 percent of the
population described above could be
exposed to contamination at more than
10 times the health based numbers.

If unlined Subtitle D landiills with the
same distribution of proximity to
drinking water wells received these
exempted wastes today, approximately
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10.000-15.000 people would be exposed
to levels above health based numbers,
and 1.000-2.000 people would be
exposed to levels more than 10 times the
kealth based numbers. Since not all
landfills would receive exempted
wastes, proportionally fewer people
would actually be potentially exposed
More importantly, little of the exempted
wastes would leach at levels of 100
times the health-based numbers, so
exposures would be even lower.

However, to conduct this assessment.
the Agency had to make some
assumptions which it recognizes could
overstate the estimate of the exposed
population. For example, EPA assumed
that all landfills in the 1986 Survey were
unlined. However, in its Regulatory
Impact Analysis for the 1991 final
Subtitle D rule, the Agency found that 18
states (containing over half of all
landfills in the 1986 Survey) required
some form of engineered containment
system—e.g., synthetic liners, leachate
collection systems. Thus, this
assessment would overestimate the
amount of leachate that could migrate
out of the distribution of landfills. In
addition, since 1986 the Agency has
promulgated subtitle D criteria which
would make the exposure scenario and
distribution in the assessment unlikely
once these requirements are fully
implemented. In addition, this
assessment assumes that the population
distribution around industrial and
demolition Subtitle D landfills is
comparable to the distribution around
municipal Subtitle D facilities. It is
possible that fewer people reside near
industrial or demolition facilities as
municipal landfills, since they are often
located in or near residential areas.

To evaluate potential risks to the
exposed population. the Agency
censidered different assumptions
concerning period of residency near a
landfi}l and amount of water consumed.
In developing the health based numbers
(MCLs, RSDs, and RiDs), the Agency
uses the conservative consumption
factors of 2 liters/day of water from the
same source for a lifetime of 70 years.
More average exposure assumptions are
a consumption rate of 1.4 liters/day and
a residency period of nine years.

The effect of applying more average
exposure assumptions differs depending
on whether or not the constituent of
concern is a carcinogenic. For
carcinogens, the risk to the individual is
reduced in proportion to the decreases
in consumption rate and residency time,
or by about one order of magnitude.
Thus if average exposure factors are
used. and the exemption criteria are set
at 100 times the RSD based on a risk of

1073, ther the estimated individual risks
for the 10~20 percent of the population
exposed at levels above the health
based numbers would be 10~¢ or greater.
rather than 107% or greater.

However, over a 70 year period there
would be more people residing at the
contaminated site (assuming the
residence is continually occupied) so
that more people would be exposed.
although at lower individual risks.
Therefore, the overall population risk
{i.e., number of expected cancer cases in
the population) would decrease only by
30%, the amount of the reduction in the
consumption rate.

For noncarcinogens, the risk may or
may not be reduced depending on
whether the adverse effect will occur
over an exposure period of less than a
lifetime and the extent to which the 30%
decrease in the water consumption rate
would in some cases reduce exposure to
levels below the RID. For many of these
toxicants, exposure to levels above the
RID for a period of nine years would be
of significant concern, particularly if the
effects are ones such as reproductive
toxicity or developmental toxicity.

Finally, it is important to keep in mind
that the MCLs are not based solely on
risk factors; other factors such as readily
achievable analytical detection limits
and economic feasibility of treatment
are also considered. Thus for a number
of constituents with MCLs, exposure at
the MCL exceeds exposure levels which
would be calculated based strictly on

" RfDs and RSDs. -

If the exemption criteria are set at 10
times the health based numbers, the
Agency estimates that 1 to 2 percent of
the population using private wells
within one mile downgradient from
landfills receiving exempted wastes
could be exposed to contamination
above the health based numbers. For all
Subtitle D landfills, this population is
estimated to be 1,000-2,000, although .
again not all of these landfills would be
receiving exempted wastes.

The Agency also evaluated the
scenario where the exemption criteria
were set equal to the health based
numbers. This scenario assures that
nobody would be exposed to drinking
water concentrations above these levels
of concern, since no dilution/attenuation
is assumed. To evaluate whether this
assumptions was completely unrealistic,
the Agency collected data from a
number of contaminated sites which
indicate that. at least in a few worst-
case situations, the groundwater
concentrations of contaminants
hundreds of feet from the source had
decreased very little {rom the
concentrations at the source. One

intercretation of these data (which are
presented in the docket for today's
rulemaking) is that very low DAFs may
occur. The Agency requests comment on
these observations and wkether the
likely conclusion from these results is
that very little dilution and attenuation
has occurred.

2. Scenarios for Wastes Not Placed in
Controlled Units

In developing the additional
exemption criteria for soils and wastes
not subject to landfill controls, on whick
EPA is seeking comment, the Agency
evaluated a scenario in which there
would at some time be residents at the
site who would be exposed directly to
the waste contaminants. The primary
exposure would be through incidental
ingestion (particularly by children).
Children are particularly at risk from
soil ingestion because of their higher sci!
ingestion rates and much lower body
weights. For this analysis, a soil
ingestion rate of 0.2 grams/day and a
body weight of 18 Kg were used for
children. The Agency also assumed that
100 percent of the ingested contaminant
was absorbed. Adult exposure through
residential soil ingestion was assumed
to be low relative to childhood
exposure, although the Agency solicits
comments on whether and how adult
residential exposure should be included.

In assessing the risks from this
scenario, the Agency used different
approaches for assessing risks from
carcinogens and systemic toxicants. For
carcinogens, the childhood exposure
was averaged out over the 70 years
lifetime to determine the risk of

-developing cancer over a lifetime.

However, for non-carcinogens the
childhood exposure was not averaged
out over a lifetime in order to ensure
that the child would not be exposed to
levels well above the RfD threshold
levels for a five year childhcod expesure
period.

Additional details on all of the
specific parameters and equations used
in these evaluations are provided by the
background document in the docket fcr
today's rule.

In today’s notice, the Agency is
proposing and asking for comment oz
exemption levels for hazardcus
constituents in soils_and surface wastes
on the basis of direct ingestion by
children.

The Agency recognizes that there are
additional exposure routes which are
potentially of concern and solicits
comments on whether and how other
exposures could be evaluated to
establish exemption criteria. The other
potential human exposure routes of
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concern include dermal absorption,
inhalation of particulates and volatile
compounds. runoff to surface waters,
adult soil ingestion, and uptake of
contaminates by food crops and grazing
animals used for food and daily
products. In addition, the Agency
solicits comments on whether additivity
or contaminatant contributions from
other sources should be considered.
These issues are also discussed in
section IX, “Additional Exemption
Criteria Under Consideration.”

One reason for concern over other
exposure routes is that, despite the
conservative nature of the direct
exposure assumptions, there are a
number of constituents that do not
appear to pose a significant threat via
ingestion. As illustrated in the
background document supporting the
derivation of the exemption levels, these
exposure pathways can predict
“acceptable” soil levels that are quite
high. To ensure that the exemption
levels would be protective of other
exposure routes, the Agency
has propased, and seeks comment on,
capping the surface waste exemption
levels at 1,000 ppm. This cap is an
alternative to levels which would
otherwise be very high. The soil cap has
been proposed for the following
constituents:

Acenaphthene Ethyl ether
Acetone Ethyl methacrylate
Acetophenone Fluoranthene
Acrolein Fluorene

Barium Formic acid
Benzyl alcohol lsobutyl alcohol
Butanol Methanol

Butyl benzy! phthalate
Carbon disulfide
Chlorobenzene

Methyl ethyl ketone
Methyl isobutyl ketone
Methyl methacrylate

Chlorobenzilate Naphthalene
2-Chloro-1.3-butadiene  Nickel

Cresols Phenol

Cumene Phthalic anhydride
Cyanide Pronamide
1.2-Dichlorobenzene Pyrene
Dichlorodifluoromethane Styrene
1.1-Dichloroethane 2.3.4.6-Tetrachlorophenol
trans-1,2-Dichloroethene Toluene

2.8-Toluenediamine
1.1.1-Trichloroethane
Trichlorofluoromethane
2.4.5-Trichlorophenol
1.1.2-Trichloro-1.2.2-

Di-n-butyl phthalate
Diethyl phthalate

Dimethyl phthalate
2.4-Dimethyl phenol
Di-n-octy! phthalate

Diphenylamine triflourethane
2-Ethoxyethanol Xylene
Ethyl acetate Zinc

Ethylbenzene

Therefore, although the Agency
believes that not very many soils with
high concentrations of any constituent
would pass both the surface waste and
leachate exemption levels, EPA is
proposing to cap the soil levels to ensure
that these wastes are not excluded
inappropriately where hazards from the
constituent may result from factors not
reflected in the exposure scenarios. As
previously discussed, there may be

additional potential exposure pathways
of concern for humans. In addition, there
may be sensitive environmental
endpoints that would be adversely
impacted by exposure to these
constituents at 1.000 ppm or higher. This
issue is discussed in greater detail in
Section IX. "Additional Exemption
Criteria Under Consideration.”

The Agency is also proposing that the
Regional Administrator and/or
authorized State authority retain an
override authority to deny exemptions
to facilities where such potential threats
may exist. The Agency requests
comments on this approach and,
specifically, data demonstrating whether
soils containing these types of
censtituents are likely to pass both the
soil and leachate criteria.

It is important to note that 1600 ppm
cap may be necessary for this rule
because the rule is a generic, self-
implementing set of standards, with no
inherent mechanism for dealing with
different potential exposure routes. This
situation is in contrast to situations
where site-specific and chemical-
specific cleanups are being done under
RCRA Corrective Action and CERCLA
authority. In these cases, other exposure
routes are considered where
appropriate, and there is no need to
apply a generic cap in establishing
action levels or cleanup standards.
Therefore, EPA proposes that the
regulatory authority may modify the
“cap” on a site-specific basis.

High temperature metals recovery
(HTMR) residues are used as road base
materials or as anti-skid materials. The
Agency excluded from subtitle C HTMR
residues provided that these slag
residues meet designated concentration
levels, are disposed in subtitle D units,
and exhibit no characteristics of
hazardous wastes (see 56 FR 41164);
however, the Agency did not make a
final decision as to whether residues
used as road base or anti-skid materials
should be excluded. The Agency
decided that its regulatory tools for
evaluating road base materials (i.e.,
methods to evaluate exposure) were too
uncertain to make a final decision.
Comments submitted to the Agency
maintain that the use of the EPACML
model, which estimates potential risk to
groundwater, is overly conservative for
materials that are applied to the land as
road base (i.e., they are not co-disposed
with municipal solid wastes in an
unlined landfill, and are generally
covered with concrete or asphalt that
should reduce infiltration) and that
application to the land as road base is’
actually more environmentally
protective and beneficial manner than

disposal in a subtitle D landfill (see
comments submitted by Beveridge and
Diamond., P.C. on behalf of the
American Iron and Steel Institute, April
8.1932). The Agency requests comment
on the appropriateness of the EPACML
model in evaluating risks from HTMR
materials used as road base, the
appropriateness of the Synthetic
Precipitant Leaching Procedure (method
1312}, and suggestions on whether (and
how) to evaluate pathways other than
ground water contamination.

VII. Analysis and Limits of Detection

To qualify for an exemption as
proposed today, a facility bears the full
burden of demonstrating that: (1) All
analytical data used for the exemption
demonstration are of known precision
and accuracy. and (2) all analytical data
are generated using analysis techniques
that are sufficiently sensitive to prove
that the concentrations of the
constituents of concern are not present
at the selected regulatory levels. These
proposed requirements mandate the use
of standardized analytical methads {or
their equivalents), comprehensive
quality control procedures, and, for
those constituents of concern whose
health-based exemption levels are
significantly lower than readily
achievable analytical quantitation
limits, the achievement of specified
quantitation limits.

A. Standardized Analytical Methods

1. SW-846 Methods and Quality
Assurance

EPA is identifying specific analytical

‘methods that are applicable for each of

the exemption constituents, taken from
“Test Methods for Evaluating Solid
Wastes: Physical/Chemical Methods",
U.S. EPA, Office of Solid Waste and
Emergency Response, Publication S¥W-
846 (third edition), November 1988 (SW-
846) and subsequent updates. This
compendium of analytical and test
methods contains the Agency's
standardized RCRA analytical methods.
The recommended methods are listed in

" Appendices [x+1] and [x+2).

SW-846 methods are written to allow
the analyst latitude within the analysis
scheme to address diverse matrices. The
Agency recognizes that achievement of
the prescribed quantitation limits may
require some modifications to the
identified analytical method, such as
additional sample cleanup steps or use
of alternate gas chromatographic
column or detector systems, for the
analyses of certain waste matrices. EPA
proposes that such modifications be
within the framework of the applicable
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5W-548 method, as specified in Chapter
Two of the manual and that they be
documented.

The proposed SW-848 analytical
methods contain general performance
data (i.e., precision, accuracy, and
sensitivity) to determine how they can
be expected to perform in a variety of
matrices. Chapter 1 of SW-848 contains
QA/QC recommendations which apply
to all sampling and analysis procedures.
The Agency believes that analyses
performed in support of exemption
demonstrations should have an
appropriate level of the quality control
like those methods recommended in
SW-846 unless alternative equivalent
methods are used (see discussion on
Alternative Methods). While the Agency
is not proposing that the quality control
procedures in Chapter One be
specifically required, it does solicit
comment on such an approach.

2. Alternative Methods

The Agency recognizes that analytical
methods have been developed which are
similar in scope to many of the SW-848
analysis methods (e.g.. EPA’s Methods
for Organic Analysis of Municipal and
Industrial Wastewater). Therefore, EPA
is proposing that facilities may use other
methods as long as the facility
demonstrates that the methodology used
was sensitive enough to have detected
the analytes of concern at the levels
specified in the regulation.

B. Need for Quantitation Limits

The Agency is proposing quantitation
limits that represent the lowest levels
that can be reliably measured within
acceptable limits of precision and
accuracy during routine laboratory
operating conditions using the specified
methods. These levels are referred to as
“exemption quantitation criteria” or
EQCs and are presented in Appendices
{x+1] and {x+2]. The Agency believes
that it is necessary to specify EQCs
because a number of the constituents on
the exemption list have health-based
sxemption levels which are not
analyticaily quantitatable in all
matrices. By establishing EQCs as
benchmarks or maximum allowable
quantitation limits (that is, facilities
must achieve actual quantitation limits
that are no higher than the specified
EQCs), the Agency-is ensuring that all
exemption demonstrations will achieve
equivalent degrees of quantitation and
that wastes with high levels of
contamination that tend to confound
analytical protocols are not exempted.

A comparison of the risk-based
exemption levels with the
concentrations measurable using
currently available methods reveals a

number of cases where quantitative
measurement of analyte concentration
at the risk-based level cannot be
achieved reliably. using standardized
anaiytical methods, particularly for the
option based on a DAF == 1. EPA is
proposing that for all constituents whose
exemption quantitation limits exceed

their health-based exemption levels,

facilities must achieve the specified
quantitation limits.

For example, the health-based
exemption level (DAF = 1) for aldrin in
leachate and wastewaters is 0.002 ug/L
The specified EQC for aldrin in leachate
and wastewaters is 0.04 ug/l. Exemption
demonstrations must show that aldrin
cannot be quantitated in the wastewater
or leachate above 0.002 ug/l, with a
quantitation limit at least as low as 0.04
ug/l The Agency will assume that the
exemption level for aldrin has been met
if the method has been demonstrated to
achieve the EQC of 0.04 ug/l and no
aldrin is found in the material. However,
if aldrin is guantitated at a level above
0.002 ug/1. the exemption criterion has
not been met, even if the quantitated
level is below 0.04 ug/L

The Agency recognizes that by relying
on EQCs for constituents with health-
based exemption levels that are
significantly lower than analytically
quantitatable levels, wastes and media
that contain toxic constituents at
concentrations above their exemption
levels could be exempted. The Agency
believes it is appropriate to propose
exemptions notwithstanding this issue
for a number of reasons. For example,
when evaluating wastes to delermine
whether they should be listed as
hazardous, the Agency considers
whether the levels of constituents of
concern are hazardous, rather than
whether constituents which cannot be
quantitated may be present at levels
above their health-based levels.

The Agency requests comments on
this approach to this issue. While the
Agency believes that thisis a
reasonable approach, it recognizes that
the issue of non-quantitatable health-
based exemption levels for some
constituents may be of concern. Table 6
lists the exemption list constituents
whose EQCs exceed their health-based
exemption levels (based on a DAF of 1)
by more than one order of magnitude
(analysts should generally be able to
achieve EQCs which are within one
order of magnitude of the exemption
level by fine-tuning the method). As
noted in this table, not all of these
constituents are expected to be
prevalent in wastes (based on the
prevalence analysis discussed in Section
V1C).

TABLE 6.-—CONSTITUENTS WITH ExEmp-
TION QUANTITATION CRITERIA WHICH
EXCEED THEIR HEALTH-BASED EXEMP-
TIGN LEVELS (BASED ON A MULTIPUER
OF 1) 8Y MORE TuaN ONE ORDER CF

MaGNITUDE
Acrytamide.
Acrylontnie.
Aldrin,
Aramite.
Benxidine.
Benzotrichiande.
Bis(2-Chloroethyfjether.
Bis(2-chioroisopropyfether®.
Bromodichioromethana.
Chlorocibromomethane.
Diallate®.
Ditenz {a.h) antracene.
3.3"-Oichlorcoenzicine,
1,3-Dichioropropene.
Diethyistibestrol®.
3,3"-Dimethoxybernzicire.
7.12-Dimethylbenz{a)anthracena.
3.3-Dmethytbarmaine .
2, 4Dwtrotoluene.
2.6-Dinitrotoiuend.
1,4-Dioxane.
2378 PeCODioxins.
Epichlorohydrin.
1.2.Diphenyihydrazne.
Egichlorohydrin,
Ethyt methanesuifonate”.
Famphur*.
23478 PeCDF uran.
Hexachloro-1,3-butadiens.
Kepone®.
3-Methyicholamthrene”.
2-Naphthylamine*.
2-Nitropropane.
N-Nitroso-di-n-butylamine *.
N-Nitrosodiethylarmne*

N-Nitrosapiperidine* .

o-Toluidine®.

2.4-Tcluenediamine.

p-Toludire®.
Tris{2.3-cibromopropyl) phoschate”

* Not known to be prevalent in wastes.

The Agency requests comments on the
other options presented below for
quantitation of constituents whose
EQCs exceed the health-based ’
exemption levels:s
the Appendix VII constituents for which
their waste was listed.

* Facilities would be required to
achieve quantitation limits as low as the
health-based exemption levels for all of
exemption constituents. This approach
could be very costly and difficult to
achieve and impose an unnecessary
regulatory barrier for generator of
wastes which contain only a few
constituents.

* As a point of clarification. note that facilities
are responsible for all constituents and that these
options only focus on the subset of exemption list
constituents whose QLs exceed their health-based
exemption levels.
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The Agency is also soliciting
comments on whether facilities should
be allowed to demonstrate through mass
baiances that a constituent could not be
present at levels above its health-based
ievels. In addition. the Agency requests
comments on whether an exemption
demonstration should be considered
adequate if all proper method and QC
nrocedures are followed and the
constituents are not detected. even
though the EQC level has not been met.
This situation could arise even in
relatively clean matrices if the
constituents bind strongly to the matrix
or if the constituents degrade rapidly
during the analysis. However, the
Agency would not want the exemption
to be allowed if the EQC could not be
achieved because of interference from
other contaminants in the matrix. The
Agency requests comment on the use of
mass balances in sitvations where such
low concentrations may render the
analysis meaningless.

C. Development of Exemption
Quantitation Criteria (EQC)

The Agency's preferred way to
determine reliable quantitation levels is
through interlaboratory studies such as
method performance evaluations.
However, if data are unavailable from
interlaboratory studies, quantitation
limits are estimated based on the
method detection limits and an
estimated multiplier to account for
laboratory variability and mairix
effects.

To develop the EQCs proposed in
today's notice, EPA compiled a master
list of the quantitation limits published
for the identified constituents in the
third edition of SW-848. including the
first update and the soon to be proposed
second update {both of which are widely
distributed throughout the regulated
commurity). The Agency believes that
the resultant list of EQCs associated
with the methods specified in
Appendices [x+1} and [x+ 2} presents
achievable quantitation limits for the
proposed exemption constituents.

The Agency believes that these EQCs
achieve the most effective assessment of
any adverse impact on human health
and the environment that can be
incorporated into a generic-type
standard such as today’s proposed rule.
These quantitation limits are
appropriate because the effect of an
exemption would be to remove wastes
and media from Subtitle C control. The
Agency requests comments on the
proposed quantitation limits as well as
any data supporting those comments.
Supporting documents are available in
the docket for examination. The
proposed methods and EQCs for each

constituent are presented in Appendices
[x+1] and [x+2] of the proposed rule.

VIIL Synthetic Precipitation Leaching
Procedure

To determine whether a waste
qualifies for an exemption, the Agency
is proposing that the TCLP test must be
applied to the waste to evaluate its
leaching potential. However, the Agency
recognizes that the TCLP, which was
developed to simulate the leaching
potential of wastes codisposed with
municipal solid wastes in a municipal
landfill, may not always be appropriate
for evalnating actual risks from other
scenarios such as surface wastes or
media or single waste monofills.

Therefore, the Agency is soliciting
comment on the use of the synthetic
precipitation leaching procedure
(Method 1312} to measure the mobility
of contaminants from wastes and media
under the described management
scenarios. Method 1312 is expected to
be proposed for inclusion in the second
update to the Third Edition of SW-846 in
1992. This method simulates the leaching
process created by acidified
precipitation. The Agency has included
this method in its guidance for the
evaluation of clean closures. The
Agency believes that this leaching
procedure may be an appropriate
measure of contaminant mobility for
certain wastes and media and, therefore
is considering the use of this test in
exemption demonstrations for certain
wastes.

In Method 1312, which is fully
described in the docket supporting this
proposal. the waste is mixed with a
mildly acidic aqueous leaching medium
containing inorganic acid rather than the
buffered acetic acid sclution used in the
TCLP. Beyond that, the procedure is
essentially idertical to the TCLP.

The Agency has completed precision
and ruggedness studies on Method 1312
The studies indicate that Method 1312
produces a reasonably precise
measurement of the mobilization of
organic compounds and certain metals
from soil. The methad is also fairly
rugged, showing little variation with any
of the critical parameters that were
tested (e.g., extraction fluid pH,
extraction time, liquid/solid ratio)
{EMSL, 1989). Based on this study, the
Agency believes that Method 1312 may
be appropriate for evaluating leaching of
certain wastes.

Specific waste types where Method
1312 may be appropriate include soils,
waste going on-site or regulated ofi-site
monofills, wastes going to any industrial
landfills which do not receive municipal
wastes or other wastes which may
generate organic acids. The Agency

solicits comments on the technical
merits and the implementation issues
which could affect these disposal
scenarios.

IX. Additional Exemption Criteria Under
Consideration

The Agency believes that the options
presented for exemption criteria
described earlier in today’s notice {e.g.
the exemption levels and testing
requirements} are generally
conservative and will serve as
reasonable criteria for self-implementing
hazard determinations. However, the
Agency recognizes that the exemption
levels are based solely on human health
effects levels and primarily on risks of
groundwater contamination. This
Section outlines approaches to defining
other exemption criteria which the
Agency may consider as potential
requirements for exemption
demonstrations. If these criteria are not
adopted as part of any rule finalizing
this notice, EPA requests comment on
the need for an omnibus authority that
the Regional Administrator or
authorized State official may use as an
additional regulatory authority to
require the application of these criteria
or submission of additional information
on a case-by-case basis if extraordinary
site-specific considerations warrant
evaluation of other factors. The Agency
envisions such an authority to be rarely
necessary.

The Agency seeks comment on the
incorporation of a bicassay
demonstration as a potential exemption
requirement. If adopted. facilities would
be required to demonstrate that their

‘waste or contaminated media. as a

whole, is not expected to have a
detrimental impact on the environment
through application of a bioassay
procedure. Many types of bioassays
exist, including those that measure
toxicant effects on the growth and
reproduction, acute lethality,
mutagenicity, carcinogenicity, and
teratogenicity to small mammals, fish.
and invertebrates. The Agency beueves
that it may be appropriate to include a
bioassay requirement because the
exemption levels are geared toward
human health effects. However, EPA
acknowledges that bioassays may be
very expensive to conduct, the results
may be biased towards the test species
used, and toxic manifestations may be
difficult to extrapolate to mammals. EPA
is not sure what assumptions would be
appropriate when using laboratory
results to predict field effects regarding
fate and transport to receptor
environments.



21484

Federal Register / Vol. 57, No. 98 /| Wednesday, May 20, 1992 / Proposed Rules

While the lowest exemption level
{option 3, DAF of 1) are lower than or
approximately equal to 60 percent of the
Ambient Water Quality Criteria (see
following discussicn), the Agency
believes that this approach would
address additional concerns about
whole waste (or leachate] effects on
environmental receptors. The Agency
compared the lowest exemption levels
to the Ambient Water Quality Criteria
(AWQQC) (Gold Book, EPA 440/5-86—
001). These criteria include promulgated
criteria (AWQC), as well as "lowest
observed effects levels” (LOELs) (which
have not yet been promulgated). The
water quality criteria are based on
environmental water quality criteria
(.e., acute and chronic fish (fresh and
marine) toxicity), and human health
water quality criteria (i.e.. human
ingestion of fish, or fish and surface
water). The exposure scenario
underlying these numkbers is based on
surface water pathways. [See Note to
File regarding Health-based Levels and
AWQC in the Docket for Today's Rule.)
Although EPA is well aware of the
differences between CBEC and ECHO
number, and AWQC, the Agency notes
that linking leaching landfills to surface
water contamination involves an
extensive modeling and assessment
effort which has not been performed on
a notional basis. The Agency does not
know the extent to which this is surface
waster contamination routes of serious
concern. EPA solicits comment on
whether or not surface water
contamination from landfill leachate is
30 site-specific and unusual that control
of it is could best be addressed under
the Regional omnibus authority
proposed today, or whether CBEC/
ECHO values need to be adjusted to
reflect the level of control provided by
AWQC.

The Agency has also considered
numerical means of predicting possible
additive effects from multiple
constituents, but decided not to add
risks from constituents for this proposal.
The Agency does not have sufficient and
adequate scientific information to
establish a numeric method. The Agency
is unsure of the relationship, if any,
between constituents that reach the
receptor at different points in time.
Further, each receptor—bird, fish,
human—has different physiological
system for responding to exposure to
toxicants. Primarily, the Agency was
concerned that the difficuities of
implementing such an approach
outweigh any potential incremental
benefits beyond the existing
conservativeness of the exemption
levels and the possible use of a 1.000

ppm exemption level cap. This approach
is consistent with that used to evaluate
delisting petitions which also does not
incorporate additive effects. (Waste-
specific additive effects are considered
during RCRA corrective action and
clean closure and in Superfund cleanups
and may be considered in the evaluation
of exeraptions on a case-by-case basis.)
Comments are requested on the
proposal not to consider additive effects
from multiple constituents in today's
proposed exemption process.

The Agency also requests comment
and supportive data on whether other
exposure pathways should be
considered for specific constituents and
the exposure scenario(s) that would be
appropriate in modeling those additional
exposure pathways. One pathway of
particular concern is volatilization to the
atmosphere. The Agency's conservative
analysis has demonstrated that air
emissions from TSDFs may pose
substantial risk in the absence of
controls. The Agency is controlling these
risks in two rulemakings (final rule 55
FR 25454, June 21, 1990, and proposed
rule 56 FR 33490, July 22, 1991). Together,
these rules would reduce the risk from
air emissions from the vast majority of
these facilities to well within the risk
range of other RCRA standards. The
emission reductions achieved by these
rules could also significantly reduce the
formation of tropospheric ozone, which

- has adverse effects on human health

and the environment.

Today's rule could affect the TSDF air
emissions regulations in the following
way. The TSDF rules were designed to
prevent volatilization of hazardous
organics as they move through storage
and treatment, keeping the organics in
the waste until it ultimately undergoes
BDAT treatment, which is assumed to
remove any significant risk from
exposure via the air medium. If, under
today's HWIR proposal, waste leaves
the systemn without BDAT treatment,
that waste may pose a potential risk
through exposure to air emissions. If
significant risk exists, it may be
necessary to develop air-based
exemption criteria to supplement thase
suggested in today’s proposal. In the
Agency's July 21, 1991, proposal such
criteria could entail additional waste
testing. The Agency specifically requests
comment on this issue, and on ways to
address it. Comments on these topics
should address the appropriateness of
incorporating such pathways inta the
national exemption criteria versus
allowing the Regional Administrators or
authorized State officials to determine
the need for consideration of additional

pathways (such as dermal exposure) on
a case by case basis.

The options proposed today do not
account for the effects of hazardous
emissions into the air medium. In
section 3004(n) of Hazardous and Soiid
Waste Amendments of 1984 (HSW4),
Congress directed the Agency to
promulgate regulations controlling air
emissions from hazardous waste
treatment, storage, and disposal (TSDF)
facilities as necessary to protect human
health and the environment. In
developing these regulations, (Phase !
final rule 55 FR 25434 (June 21, 1990),
and Phase Il proposed rule 56'FR 33480
(July 22, 1991)}), the Agency estimated
nationwide organic emissions to be
approximately 1.8 megagrams per year
{mg/yT)(2.000,000 tons per year). These
emissions may contain toxic chemical
compounds as well as ozone precursors.
Since the effectiveness of these controls
depends upon the fact that hazardous
wastes are accounted for within the
RCRA Subtitle C system, any exemption
of wastes from this system has the
potential of limiting the effectiveness of
these controls on reducing the risk from
hazardous air emissions. The Agency
specifically requests comment on this
issue, and on ways to address it.

Finally, the Agency recognizes that a
few facilities may face difficulties
meeting the exemption criteria because
of very high background levels of one or
more of the constituents on the
exemption list in their soil or
groundwater. Data from EPA Region
VIII indicates high background levels of
arsenic, beryllium, and chromium that
appear to exceed some of the exemption
levels when dilution or attenuation is
not considered (this information is
available in the public docket for this
rule). The Agency is requesting
comments on whether the exemption
rule should include provisions for
making statistical comparisons to
background levels. One possible
statistical technique for background
data that conform to normality

- assumptions includes combining the

Student-t difference of means test
presented in the Permit Guidance
Manual on Unsaturated Zone
Monitoring for Hazardous Waste Land
Treatment Units, (EPA, 1986} with the
normal tolerance interval approach
found in Statistical Analysis of Ground
Water at RCRA Facilities—Interim Final
Guidance. (EPA, April 1989). The
Student-t test compares averaged
waste/media concentrations to
background concentrations, and is used
to determine if the waste/media as a
whole is within a specified criteria.
However, even if the waste/media
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rasses the Student-t test. individual
sample concentrations may still exceed
the tolerance interval limit. The normal
tolerance interval approach is used to
ccmpare sample concent-ations to an
upper tolerance value based on the
background mean, standard deviation.
and sample size.

If such an approach is incorporated
into the final rule, it would include
criteria for defining and collecting
adequate background sampies. More
specifically, the facility would be
required to identify background
locations. sample size, soil depth. etc.
for at least four samples in a “difference
of means” demonstration, and six to
eight samples for a “tolerance of means™
demonstration. The facility would also
need to demonstrate the narmalcy of the
sample distribution. The Agency would
require that this information be included
as part of the facility's sampling and
analysis plan and subject to review by
the appropriate Regional Administrator
or authorized state official prior to plan
implementation. Alternatively, the rule
could defer any background level
demonstrations to an omnibus authority
designated to the Regiona!
Administrator. Comment is requested on
the need for this authority.

The Agency solicits comments on
other appropriate and generic ways (1)
to identify background levels in soils.
and (2) to incorporate the existing 40
CFR part 264, subpart F standards for
establishing background levels for
groundwater. Other suggestions that
address the Agency's intent to
promulgate a simplified exemption with
little reliance on site-specific
considerations but also allow for
consideration of elevated background
levels will be considered.

X. Dilution

The 1984 RCRA Amendments
{HSWA) established a national policy
for minimizing the generation of
hazardous wastes. Section 1003 of
RCRA. as amended in 1984. established
a national waste minimization policy
stating that "wherever feasible, the
generation of hazardous waste is to be
reduced or eliminated as expeditiously
as possible”. The policy also cited the
need to reduce the volume and toxicity
cf hazardous wastes which is
nevertheless generated. Similarly,
section 3005(h) prescribed that effective
September 1, 1585, all RCRA permitttees
who gererate waste disposed of,
treated. or stored on-site must certify
{on an annual basis) that the facility has
waste minimization programs in place.
In addition. section 3002(b} mandates
that hazardous waste generators include
a certification with their hazardous

waste manifests that the generator has a
waste minimization program in place
and that the proposed method of off-site
management minimizes threats to
kuman health and the environment. In
concert with these HSWA mandates, it
is the Agency’s policy to encourage
source reduction and waste treatment as
preferable to disposal and dilution.

EPA has also recognized that
successful implementation of the land
disposal restrictions requires that, in
general, dilution be prohibited as a
partial or cornplete substitute for
adequate treatment of prohibited toxic
wastes (40 CFR 268.3). The legislative
history indicates that dilution “is not an
acceptable method of treatment to
reduce the concentrations of hazardous
constituents™ (S. Rep. No. 284, 98th
Congress, 1st Session 17 (1983]}].

The Agency also generally opposes
the dilution of hazardous wastes for
several technical reasons. Most
importantly, dilution is an
environmentally inappropriate means to
reduce toxicant concentrations when
other alternatives are possible, because
it does not reduce toxicant loadings ta
the environment. The same mass of
toxicant is released to the environment
when a diluted waste is disposed as
would be if that same waste, prior to
dilution, were to be disposed.

For these reasons. dilution is
prohibited as a means to achieve the
exemption levels under today's
proposal. Because under some options
proposed today, the rule could impact
the LDR levels, allowing dilution as a
means of achieving exemptions would
be inconsistent with the ban on dilutien
included in the land disposal restrictions
rules (40 CFR 2£8.3). In addition, dilution
would be inconsistent with the
Congressional mandate to treat rather
than dilute toxic wastes and the purpose
of this rule (e.g., to encourage treatment
of listed wastes). Thus. today's proposed
rule specifically prohibits dilution as a
means of attaining the exemption levels
in accordance with the dilution
requirements of the LDR program (see 40
CFR 268). Such prohibition is likewise
authorized by section 3004(a)(3). which
allows EPA to prescribe treatment
methods, techniques and practices as
may be necessary to protect human
Lealth and the environment.

The Agency considers dilution to be
the addition of any other material, either
liquid or ron-liquid. to increase the
volume of a given waste to reduce waste
constituent concentrations. For example,
the unnecessary addition of non-process
waters (e.g.. cooling waters) to a
wastewater treatment system to achieve

- exemption levels is a form of

inappropriate dilution. Similarly, the
addition of clean soil to contaminated
soil to achieve exemption levels is
another tvpe of prchibited dilution (see
55 FR 225€6; June 1, 1380).

Tke Agency recognizes that many
treatment methods require the addition
of reagents. These reagents produce
physical and/or chemical changes, and
do rot merely dilute the hazardous
caonstituents into a larger volume of
waste so as ta lower the constituent
concentration. In prohibiting dilution as
a substitute for adequate treatment, the
Agency does not intend to prevent
facilities from adding materials that are
necessary to facilitate proper treatment
to meet the proposed exexption levels.

A facility claiming an exemption must
be prepared to provide justification that
these additives are necessary for
treatment. Moreover, the facility must
be able to show not cnly that the
material is added for purposes other
than dilution, but also that the amount
added is no more than what is
necessary to effect the physical/
chemical changes. The facility must
have this justification available on site
and ready at all limes for inspection by
the Agency or State officials. For
example, consider a facility which is
conducting lime stabilization on existing
hazardous lagoon sludge using 40 ~
percent lime and has demonstrated that
the resultant stabilized material meets
the exemption concentrations. This
facility must have evidence to
demonstrate that the 40 percent lime
mixing ratio is required and that a
significantly smaller mixirg ratio (such
as 10-20 percent lime) would not work
as effectively.

X1. Implementation
A. Overview

As discussed above, there are two
different structural approaches in
today's rule: 1) The ECHO approach.
which would unify entry and exit levels
for subtitle C and (2} the CBEC
approach, which alternatively would
establish a generic exit from subtitle C.
In addition, the Agency is proposing a
‘contingent management” approach.
which could be combined with either
ECHQ or CBEC to provide an additional
exit for subtitle C hazardous wastes that
are managed under conditions which the
Agency determines to be protective.
These approaches raise different
implementation issues.

1. ECHO

The ECHO approach would expand
the current hazardous waste
characteristics and set uniform entry
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and exit concentration levels for subtitle
C jurisdiction. The ECHO approach thus
would be implemented through the
current subtitle C regulations.

As is currently required. generators
would be responsible for determining
whether their wastes are
characteristically hazardous. This could
te done either by testing the wastes
according to the methods set forth in
subpart C of 40 CFR part 261, or by
zoplying knowledge of the hazard
characteristic of the waste in light of the
materials or the processes used. See 40
CFR 262.11]. Wastes exhibiting a
hazardous characteristic would be
subject to all applicable subtitle C
regulations. Generators of wastes which
become newly regulated as hazardous
wastes under the ECHO criteria would
be required to submit notificaticns of
hazardous waste managemen! activity
using EPA form 8700-12.

As a result of the ECHO approach,
some wastes currently under subtitle C
jurisdiction would no longer be
regulated under that program. It will be
important for the Agency to have
information regarding what
wastestreams are exiting the system to
oversee the transition to the new
jurisdictional criteria. The Agency will
also need this information to
appropriately adjust its compliance
monitoring program to acccunt for
changes in the status of generators that
previously had notified of hazardous
waste management activity. Therefore,
if the ECHO approach is chosen, the
Agency would require generators of
what had been listed wastes that are
exiting the subtitle C system as a result
of ECHO to test their wastes for ail
Appendix VIII constituents and to
submit to the Regional Administrator a
cne-time natification and certificaticn
that their wastes do not exhibit
hazardous waste characteristic.
Generators of listed waste as of the
effective date of ECHO will continue to
be subject to subtitle C regulations until
the Agency receives the notification that
the ' waste does not exhibit a
characteristic. (Wastestreams newly
regulated as a result of ECHO and new
wastestreams generated after the
eifective date of ECHO would not be
subject to the mandatory one-time
testing and notification requirement, but
would have to notify under EPA form
8700~-12.) This notification could require
various types of information. A more
detailed discussion of ECHO of the
implementation, including the testing
requirement and proposed notification
and certification, is set forth below.

2. CEEC

The CBEC option would establish a
baseline set of constiteent-specific
exemption levels for waste and
contaminated media. Wastes and media
with hazardous constituent
concentrations below the baseline
exemption levels would be conditionally
exempt from subtitle C.® As an
exemption program for wastes which
the Agency has determined are
hazardous, but not at levels of
regulatory concern, certain requirements
would be imposed in order to ensure the
eligibility of the wastes for the
exemption. These requirements wouid
differ from the requirements which
currently exist to determine entry into
the subtitle C system (and which would
continue to apply should the existing
characteristics be expanded under
ECHO). These requirements would be
considered necessary to ensure that
only those hazardous wastes which
truly met the exemption criteria exited
the subtitle C system.

The Agency is proposing that CEEC
exemptions be self-implementing. No
Agency review of sampling plans or
data, or prior Agency approval, would
be required before wastes or mecia
could be managed as nonhazardous. The
Agency is proposing sampling, testing,
notification and recordkeeping
requirements as conditions that must be
met by a generator to qualify for the
generic exemption.

The Agency is proposing that, to claim
a CBEC exemption, wastes and media
must be sampled and tested annually for
the first two years.” Thereafter, a waste
or media need only be tested every three
years. In the first year, the waste or
media must be tested for all 200 of the
exemption list constituents. In
subsequent years, a waste or media
need only be tested for thcse
constituents which were detected during
the previous year of testing. Additional
testing would also be required whenever
process changes occur that could affect
waste or media composition. All 200 of
the exemption list constituents would
need to be tested for after such a process
change, unless the generator can
demonstrate and document a reasonable
basis for testing for a more limited
number of constituents, Generators may
not use their knowledge of the waste or
media to determine whether the waste

¢ Exempted wastes would continue to be soiid
wastes, and as such would require proper
management under subtitle D. Further. this gereric
cut-off would set a level at which media was no
longer contaminated with a listed hazardous waste.

7 Note that this requirement would not apply to
generators claiming exemptions for waste or media
that are generated or managed on 3 one-lime basis.

or media is exempt under a CBEC
exemption. (Knowledge of the waste
could be used as a basis for more
limited testing in the event of a precess
change.) The determinaticn must ke
based on sampling and analysis that
conforms with the data requirements
discussed below.

Testing would be done in accordance
with a sampling and analysis plan that
includes the basic elements of sampling
and analysis plans described in Chapter
One of SW-846. This would include a
detailed description of the pianned
sampling protocols and equipment,
statistical methods to ensure that the
samples are representative, quality
assurance plans, any expected
modifications of the SW-846 anaiytical
methods listed in Appendices [x+1] or
[x+2] and. as applicable, proposed
analytical equipment, etc.

A generator claiming a CBEC
exemption would submit to the Regional
Admininstrator {or authorized State) an
initial notification of that claim and a
certification stating that the information
contained in the notification is compiete
and accurate. The exemption for CEEC
waste or media would become
conditionally effective as of the date
that the Regional Administrator
receives, via certified mail with return
receipt, the facility’s notification and
certification.

Generators would retain the {ollowing
documentation cn-site for at least three
years after the date of notification: a
copy of the notification and certification;
the sampling and analysis plan, a
sampling record that supports all
sampling events and demonstrates that
the samples are representative of the
temporal and spatial variability of the
waste; and analytical laboratory results
for all samples.

Generators claiming a CBEC
exemption would be required to re-tast
and re-submit their waste or media
notifications and certifications annuaily
for the first two years, and every three
years thereafter. Should a change in
process occur that could affect waste or
media compaosition, generators also
would be required to re-test and submit
a new notification and certification
reflecting the process change.

Generators would have to meet all of
the applicable conditions to qualify for
the CBEC exermption. The Agency is
proposing that any misrepresentation,
erroneous demonastration, or incomplete
acherence to the conditions would make
the waste or media ineligible for the
exemption and the waste or media
would thus be subject to all subtitle C
management requirements. Even if the
exempted waste or media is the only
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hazardous waste generated by the
facility, the facility will retain its EPA
identification number and is subject to
all applicable hazardous waste
regulations if the exempted waste or
media reverts to a hazardous waste
through reconstitution. treatment.
process upsets cr changes, or any other
reason.

3. Contingent Management Exemptions

The contingent management
exemption would apply to wastes and
contaminated media with hazardous
constituent concentrations greater than
the ECHO or CBEC constituent
concentration levels, but less than or
equal to a second higher set of
constituent-specific exemption levels.
These wastes and media would be
conditionally exempt from subtitle C
requirements so long as they are
managed in accordance with the
management practices being proposed
today. Wastes and media meeting these
“contingent management” levels and
that are not managed in accordance
with the specified management
rractices would be hazardous wastes
subject to full subtitle C jurisdiction.

The Agency is proposing that the
contingent management exemption be
self-implementing. No Agency review of
sampling plans or data, or prior Agency
approval, would be required before
wastes or media could be managed
under contingent menagement
conditons.

The Agency proposes that the
contingent management exemption
would be conditioned upon three
requirements: (1) sampling and testing
according to the same standards as
those that would apply for the CBEC
exemption; (2) submittal {and re-
submittal) of the same notification and
certification as would be required for
the CBEC exemption; & and (3) disposal
of the waste in accordance with the
management standards established by
this rule.

Because a contingent management
exemption is conditioned on the proper

management of the waste or media—i.e.,

disposal in accordance with specific
management standards—the Agency is
proposing that the exemption would not
become effective until the waste or
media is actually disposed of in
accordance with the management
standards {e.g.. when wastes or media
enter a qualifying disposal unit). The
waste or media, therefore. must be

* Contingent management exerption claimants
would also be required to resubmit the notification
and certification whenever there is 8 change in the
identity of the disposal factlity ceceiving the waste
or mediu. »

managed as a subtitle C hazardous
waste from the point of generation until
disposal. It would be subject to all of the
applicable RCRA requirements. This
includes 40 CFR parts 262 and 263,
which contain, among other provisions,
the manifest, waste accumulation and
export provisions. Furthermore, the
receiving facility would have to manage
the candidate exemption waste or media
as a hazardous waste if it cannot
dispose of the waste or media without
prior storage.®

This implementation structure is
intended to help ensure safe

management of the waste or media prior .

to satisfaction of the condition justifying
the exemption. For example, if a
candidate waste was spilled during
transport it would be a hazardous waste
because disposal did not occur in a
qualifying unit. The Agency, therefore,
believes that it would be important to
impose the same controls on transport of
the candidate second tier exemption
waste as would be imposed on transport
of the same waste if it was destined for
a subtitle C facility. The Agency also
believes that continuing to mange the
candidate exemption waste as
hazardous prior to disposal provides a
simple implementation structure. For
example, rather than setting up two
alternative waste tracking systems,
generators would be able to utilize &
single form. Use of the manifest also
helps to minimize conflicts that may
arise if waste moves through states
which have not adopted the contingent
management exemption.

The generator would have the burden
of demonstrating that all of the
conditions for the contingent
management exemption described
above have been met. In an enforcement
action, a waste or media for which an
exemption is claimed would be
considered a subtitle C hazardous waste
unless the generator was able to
produce evidence that all of the
conditions of the exemption have been
met. Failure of a disposal facility to
manage candidate exemption wastes in
accordance with the management
standards would also nullify the
exemption. In such instances, the waste
would remain a hazardous waste and
the facility would become a subtitle C
treatment, storage, and disposal facility.

* The Agency is proposing to amend 40 CFR 264. 1
to allow facilities disposing of contingent
management wastes (and solid wastes) to store
contingent management wastes for up to 10 days
without becoming a subtitle C treatment. storage,
and disposal facility. The Agency requests comment
on whether 10 days is a sufficient or appropriate
length of time. and if not. what time period may be
eppropriate.

B. Implementation of the ECHO
Approcch —

The ECHO approach would expand
the current hazardous waste
characteristic approach to subtitle C -
jurisdiction. Wastes determined to be
hazardous under the ECHO approach
would be subject to all applicable
subtitle C regulations to the same extent —
that characteristic hazardous wastes are
currently subject to subtitle C
regulations.
ECHO would establish no new -
requirements for characteristically
bazardous wastes than currently exist.
except for the testing and one-time
notification discussed below. -—
Generators bear the responsibility to
ensure that their waste determinaticn is
accurate. As long as the generator
manages the waste as nonhazardous. -
the generator must be able to
demonstrate that the waste does nct
exhibit a characteristic. As with other
characteristics, generators may rely on -
test results, knowledge of the waste, or
some combination of the two methods.
Under ECHO, generators would not be
required to test their wastes (except for -
generators of listed wastes subject to
the cnetime notice) or retest periodically
or in the event of a process change. The
current regulatory requirements and the —
operational practices of transporters
and TSDFs assume that legal liability
encourages generators to test their
wastes whenever there is reasonable —
uncertainty that the waste exhibits a
hazardous waste characteristic.
Although the Agency recommends that
generators of characteristic waste re- -
test after any process change which may
affect the hazardous composition of a
waste, the Agency recognizes that the
hazardous waste characteristics apply
to a wide range of waste streams. With
such a wide variety of streams regulated
under the characteristic, the Agency
believes that there may be some waste
streams for which process knowledge
may be sufficient to determine if a waste
exhibits a characteristic.
As now, under ECHO the Agency
would encourage generators to conduct
and document their sampling and
analysis of their waste, if conducted. in
light of the possible legal liability.
However, the Agency does not now
require generators to document the
sampling and analysis that informed
their waste management decisions and
would not do so under ECHO. As now,
under ECHO generators would have the
flexibility to determine the appropriate
level of sampling, analysis, and —
documentation for their waste
determinations.
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As discussed above, under the ECHO
approach some wastes currently
regulated under subtitle C would exit
that system. The Agency is proposing
that generators of wastestreams that
had been considered listed wastes but
which would no longer be hazardous
waste under ECHO be required to
analyze their wastes for all Appendix
VIO constituents and submit to the
Regional Administrator one-time
notifications of the change in the
regulatory status of their wastes and
certifications that their wastes do not

- exhibit a hazardous waste
characteristic. Facilities for which only
some waste streams would exit subtitle
C and which would stiil continue to
manage some hazardous waste would
stiil be required to submit this
notification and certification. The
Agency is proposing that testing for the

ne-time notification be conducted
according to the methods set forth in
subpart C of 40 CFR part 261.

Under this proposal, generators of
listed wastes as of the effective date of
ECHO would remain subject to subtitle
C jurisdiction until the Agency received
the notification. Thus, for those
generators, ECHO would operate as a
conditional exclusion. Generators of
wastes that become newly regulated as
a result of ECHO and generators of new
wastestreams after the effective date of
ECHO would not be subject to the one-
time testing and notification
requirement, but would be subjzct to the
waste determination requirement of 40
CFR 262.11 and would be required to
notify the Agency if they were managing
a hazardous waste, using EPA form
8700-12. ECHO would not operate as a
conditional exclusion for those
generators.

The Agency is propesing that the
notification include the following
informaticn: {1) The name, address, and
RCRA ID number of the facility; (2) the
EPA hazardous waste code applicable
to the waste; {3} the characteristics and
constituents for which the waste was
evaluated under the ECHO criteria; and
(4) the constituent concentrations in the
waste which form the basis for the claim
that the waste is not characteristically
hazardous.

The notification would be
accompanied by a certification by a
responsible corporate officer that the
information contained in the notification
is complete and accurate. The Agency
requasts comment on whether the
notification and certification should also
be required of generators of wastes
currently considered to exhibit the
toxicity characteristic, if under ECHO
the constituent concentration levels

change such that the waste would no
longer be considered to exkibit the
toxicity characteristic.

It should be nated that units managing
wastes that would no longer be
hazardous under the ECHO criteria
would continue to be regulated
hazardous waste management units
subject to the requirements of parts 264
and 285, including the closure
requirements. A unit receiving only
waste that is shown notto be a
hazardous waste under the ECHO
criteria would no leager be receiving
hazardous waste upon the effective date
of the ECHO criteria and thus normally
would become subject to subtitle C
closure requirements. How closure
requirements would apply to these units
is discussed in section XIILE.

ECHO also may bring new wastes
into the subtitle C system. Generatcrs of
wastes which become newly regulated
as hazardous wastes under the ECHO
criteria would be required to submit
section 3010 notifications of hazardous
waste management activity using EPA
form 8700-12 and cbtain EPA
identification numbers. Newly regulated
facilities, i.e., facilities at which the only
hazardous wastes that are treated,
stored, or disposed are wastes newly
regulated under ECHO) will have to
qualify for interim status by the effective
date of the rule in order to continue
managing wastes that become newly
hazardous prior to obtaining a permit.
To obtain interim status, eligible
facilities will have to submit section
2010 notifications by the effective date
of the regulation and part A applications
by no later than six months after -
publication of the final ECHO rule. To
retain interim status, a newly regulated
facility will have to submit a RCRA
permit application within one year after
the effective date of the rule and certify
that the facility is in compliance with all
applicable grourdwater monitoring and
financial responsibility requirements
{see RCRA Section 3005(e){3) and 40
CFR 270.73(d)}. Permitted and interim
status facilities which manage a solid
waste that is newly defined as
hazardous waste as a result of ECHO
will have to submit Class 1 permit
modification requests or part A permit
application revisions to EPA. Facilities
will to have to manage these wastes in
accardance with 40 CFR part 265 or 40
CFR part 264 until permit modification
or issuance, depending on whether the
waste is managed in a newly regulated
or previously regulated unit.

C. Implementaticn cf the CREC
Approach

1. Sampling Requirements for CBEC
Exemptions

In today’s notice, as an aiternative to
ECHO, the Agency has proposed
concentration-based exemption levels at
which a solid waste or media would not
be considered hazardous. To ensure that
facilites accurately characterize
constituent concentrations in their
wastes, the Agency is proposing a series
of sampling and analytical requiraments
to be impased upon persons seeking
CBEC exempticns that would be
codified in Appendix (x +3) to 40 CFR
Part 261. These requirements are viewed
as the minimum necessary to make a
CBEC exemption determination.
Following thesa requirements, however,
does not imply that the determination
will be adequate. It is ultimately the
responsibility of the generator to ensure
that the sampling and analysis is
accurate and representative of its
wastes. )

Changes in waste composition or
lecching charccteristics. At any time
where there is a process or other change
which may affect waste compesition or
leaching characteristics, the facility
would be required to re-characterize the
waste and determine that the waste
continues to meet the applicable
exemption levels before disposing of the
waste as non-hazardous. Results would
be retained documenting the process, or
other ckanges, the testing urndertaken,
and the resulting changes in waste
composition. Should the results indicate
that the waste does not meet the
applicable exemption levels, that waste,
and any subsequently generated wastes,
would be required to be managed as a
hazardous waste until the generator
notifies the Regional Administrator that
the operating and/or waste management
process produces waste meeting the
exemption criteria. Although the Agency
believes it is important that any process
charge that could affect the ability of
the waste to qualify for a CBEC
exemption be evaluated, it is also very
difficult to define or quantify what
procass changes would affect wasta
compositior or leaching characteristics.
Not all process changes would
necessarily affect waste compositicn.
The Agency has not yet developed
regulatory language wkich better defines
the process changes which would nullify
a CBEC exemption and require retesting,
renotification and recertificatica. The
Agency requests comment on how best
to describe such a process change in the
regulations. The Agency notes that,
because testing is not required to
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determine entry into subtitle C, and thus
there are no re-testing requirements. the
Agency would not have to define
“process change"” if the ECHO approach
is chosen.

The facility will also be held liable for
any changes in the waste after
generation which may cause the waste
to revert to a hazardous waste. For
example, if an exempted waste were
managed in such a manner that it
becomes more concentrated over time
{e.g.. reconstitution) due to evaporation
or other factors, the facility is
responsible for determining that the
waste continues ta meet the exemption
criteria.

Data evaluation. The Agency is
proposing that, for CBEC exemptions.
facilities would be required to evaluate
their wastes, contaminated media or
materials based on the maximum
detected concentrations of the
exemption constituents. This
conservative approach is consistent
with the delisting program's general
approach to evaluating wastes
petitioned for exclusion. While the
Agency believes that this approach is
the most appropriate approach for a.
self-implementing exemption program,
the Agency is also taking comment on
whether to evaluate analytical resuits in
terms of average concentrations or some
other data evaluation mechanism (e.g..
at some confidence interval). For
example, in determining whether a
waste exhibits a hazardous waste
characteristic, chapter 9 of SW-846
requires the use of the upper limit of the
80% confidence interval for the mean. In
addition, the Agency solicits comments
on implementable techniques for the
identification of analytical outliers.

Sampling and analysis plan. The
Agency is proposing that all facilities
seeking a CBEC exemption prepare a
sampling and analysis plan. In general,
the sampling and analysis plan must
demonstrate that the samples to be
taken and analyzed will be
representative of any spatial and
temporal variations in the exemption-
candidate waste or media. The facility
would be required to repeat the
sampling and analysis demonstration
according to the frequency set forth in
the regulations. More frequent sampling
will be necessary should there be any
significant changes in the production or
waste treatment process cr when the
minimum sampling requirements are
insufficient to be representative of the
waste. The sampling and testing burden
for facilities that routinely change their
production processes, e.g., by changing
chemical feedstocks, will be greater
than for a facility with a stable and

consistent process. The specific
requirements being proposed for
sampling and analysis plans would be
codified in Appendix [x+3) to 40 CPA
part 261.

The sampling and analysis plan would
have to demonstrate that sampling will
be representative of routine changes in
production processes and/or treatment
processes both during a specific
sampling event and across all operating
conditicns. The sampling and analysis
plan would also have to address any
process upsets or other factors which
may affect waste or media composition
or leaching characteristics. The Agency
believes that'an adequate determination
will generally need to include more than
the minimum sampling requirements to
provide a fully representative
demonstration of the composition and
leaching characteristics of the candidate
waste or contaminated media.

Each time the facility samples the
subject waste or media. the facility or its
agent would be required to document
that the sampling and analysis plan has
been followed. Problems encountered
during the sampling event, and
corrective measures taken to ensure the
integrity of the process, must be
documented and retained for at least
three years. See discussion of
recordkeeping at section X1.E.

2. Testing Requirements for CBEC
Exemptions

Facilities would be required to use the
analytical procedures described in SW-
846, 3rd edition when analyzing their
wastes or contaminated materials for
exemption determinations. To use
equivalent procedures to SW-848, a
claimant must petition the Agency in
accordance with 40 CFR 260.21. Due to
the wide variation in the occurrence and
concentration of hazardous constituents
in wastes and contaminated materials.
each generator would be required to test
each waste or material for which they
seek a CBEC exemption for all of the
exemption list constituents. In addition.
the facility would not be able to make
the determination that a listed
hazardous waste or contaminated
material meets the exemption levels
based on his knowledge of the waste or
material.

The Agency is reguesting comment on
the appropriateness of requiring
analysis for all 200 constituents for the
first year the exemption is claimed, and
requiring analysis in subsequent
demonstrations for only those
constituents previously detected. The
Agency is proposing this approach
because it believes that there is a
heightened need to ensure that wastes
leaving the hazardous waste

maragement system do not contain any
hazardous constituents above the
applicable exemption levels. The
Agency believes that this approach
balances the need for a comprehensive
and objective basis for waste
management decisions with the need to
make the exemptions practically
available to generators of waste that
meet the appropriate exemption levels.

There could be other ways to balance
the above concerns. One option would
be to require analysis for all 200
constituents every year the exemption is
claimed. This approach is very
comprehensive and favors the need to
ensure continued applicability of the
waste management decision, but may
impose a practical barrier to generators
who might otherwise be eligible for the
exemption. Comment is requested on
whether the information that would be
gathered through annual testing for all
200 constituents is necessary to ensure
continued applicability of the
exemption. Comment is also requested
on what the burden of requiring annual
testing for all 200 constituents might be
for generators. .

Another option is for EPA to define, in
regulations, for major waste streams, a
set of constituents that it believes would
fairly characterize those waste streams.
EPA believes such an approach may te
desirable in the long term to reduce
costs, especially in industries with large
numbers of generators. EPA asks for
comment on the feasibility, or need. for
this approach in the long term. The
Agency notes that this could require it to
expend significant resources. The
Agency requests comment on whether
such knowledge will arise as these
programs are implemented and
transporters impose their own
requirements.

Yet another option would be to allow
the generator to use process knowledge
to determine which exemption
constituents are likely to be present in
their waste and test for those
constituents. This option would
minimize the potential barrier that
testing might pose for generators seeking
an exemption, but could be less
comprehensive. Comment is requested
on whether process knowledge provides
a sufficiently objective and
comprehensive basis for determining
which constituents to test for. This
approach is comparable to the system
under the ECHO approach. This system
relies on the substantial threat of civil
liability, including CERCLA liability, to
encourage generators to ensure that
their wastes either are not
characteristically hazardous under
ECHO or ineligible for CBEC. The



21490

Federal Register / Vol. 57, No. 88 / Wednesday, May 20, 1992 / Proposed Rules

Agency requests commants on other
options as well.

The Agency is preposing the Toxicity
Characteristic Leaching Procedure
(Method 1211) as the methcd to mode!l
ccacenirations of hazardous
constituents found in waste and soil
extracts. TCLP extract concentraticns
will be compared to the levels specified
in appendix [x+2). These exemption
determinations must te based solely on
the results of testing. The Agency is
asking for comment on whether both
total compositional and leachate
analysis for ail of the exemption
constituents be conducted cn all coil
samples. As discussed in Section VIl
the Agency is also taking comment on
the Synthetic Precipitation Leachiz
Procedure (Method 1312) as an
appropriate protccol for modeling
concentrations of hazardous
constituents in soil extracts for
exemption determinations. The facility
would have to demonstrate that
concentrations cf hazardous
constituents found in the subject
contaminated soil and in its Method
1312 leachate are below the levels
specified in appendix [x+1].

As part of the record. generators must
retain analytical results on site for at
least three years. See discussion of
recordkeeping at section XI G. These
results, as well as any other required
document, would have to be submitted
to the Regional Administrator upon
request. At a minimum, analytical
reports must include the following: {1}
The name and address of the laboratary
performing the waste analyses; (2) the
names and qualifications of persons
performing analysis; (3) date of analysis:;
(4) description of sample preparation
technigues used for extraction of the
samples; (5} a description of the tests
perfermed. testing results, and quality
assurance/quality control (QA/QQC)
documentation; and {6} the names and
model numbers of the instruments used
in performing the tests. The specific
QA/QC requirements asscciated with
the specific methcds listed in
Appendices [x+1)} and [x+ 2] must also
be followed.

The Agency requesta comments on
whether the Agency should require that
all CBEC exemption analyses be
conducted by independent laboratories
as an added assurarce of the validity of
test results. The Agency also requests
commen! on whether it should require
facilities to analyze spiked samples
prepared by EPA laboratories on a
periodic basis as a means of measuring
the qualifications of the facility's
lsberatory, and what the costs of such a
requirement might be for the Agency

and the regulated community. The
Agency also seeks comument on cther
analytical options aimed at ensuring the
accuracy and validity of exemption
determinations.

~

3. Notification Requirements

To qualify for a CBEC exemption. a
generator would need to submit to the
Regional Administrator a formal
notification of its claim thal wastes or
media are nonhazardous as a result ci
the cencentration-based exemption
criteria. The notification would be
required to incluce an accompanying
certification by a respornsible corporate
officer that the information contained in
the notification is complete and
accurate.

Generators continuing to generate or
otherwise manage waste or meadia for
which they continue to claim a CBEC
exemption would be required to re-
submit the notification and certification
(and retest the waste or media) arnually
for the first two years an exemption is
claimed. Thereafter, re-submittal of the
notification and certification (and
retesting of the waste or media} would
be required once every three years and
when changes occur to the process that
could affect waste or media
composition.}® The Agency is proposing
this schedule of testing as a means to
ensure continued applicability of the
exemption through periodic “checks” on
the data. The Agency is taking comment
on whether this schedule is sufficient or
unnecessary to accomplish this goal,
and on what other schedules of testing
could provide assurance of continued
applicability of the exemption. The
Agency is asking for comment on
whether re-testing and re-submittal of
the notification and certification should
be required more or less frequently than
the schedule proposed today. The
Agency is also requesting comment on
whether re-testing and re-submittal of
the notification is necessary at all.

The absence of either a re-submittal
or appropriate re-testing would breach
the procedural conditions upon which
the exemption is based: without a re-
submittal and approrriate re-testing the
waste cr media would be considered a
hazardous waste and subject to subtitle
C requirements. If a generator finds that
the exempted waste or media no longer

. meets the exemption criteria, the

generatcr immediately must comply
with all applicable requirements for -
generztors of listed wastes, or for
owner/operators of treatment, storage,

‘¢ The renotification and recertification
requirements would not apply to facilities
submitting notifications fcr wastes or media that are
generated or managed on a one-time basis.

or disposal facilities. under 40 CFR 262-
270 (iacleding renotification of
hazardous waste management 2ctivity
using EPA form 8700-12).

The Agency is taking ccmment on
whether generators should be required
to submit their sampling and analysis
plans and analysis data to the Agency
pricr to the effective date of their
exemptions. Pre-submission of the
sampling and anzlysis plan and the
anaiysis data could be coupled either
with a program that would require prior .
Agency approval before implementaticn
of an exemption claim or with a mere
seli-implementing approach. Under a
mcre self-impiementing approach, the
sampling and analysis plan would be
required to be sent to the Regional
Administrator, but a generator could
proceed to test according to the
sampling and analysis pian unless it
was otherwise notified by the Regional
Administrator after a set time {for
example, 60 days after Agency receipt of
the plan). After testing, the facility
would submit the data to the Regional
Administrator. The exemption would
become conditionally effective a set
time (e.g.. 60 days) after Agency receipt
of the data, unless the facility was
otherwise notified by the Regional
Administrator. The Agency is taking
comment on whether this approach
would discourage gecerators from
taking advantage of the exemption, for
example due to the time periods
assaciated in obtaining the exempticn.
The Agency also requests comment on
whether the time periods associated
with this approach would result in a
substantial amount of low risk waste
being disposed of in subtitle C facilities
that would otherwise be eligible for an
exemption.

Comments are also requested on
whether generators that have
successfuily determined that their
wastes are nonhazardous under the
concentration-based exemption criteria
should be required to notify off-site
facilities that they are delivering
exempted wastes to those facilities.
Similar notices are required by the land
disposal restrictions program for the
delivery of certain hazardous wastes to
lardiills (e.g., 40 CFR 268.7{(2(2)).

4. When CBEC Exemptions Become
Effective - -

The Agency is propesing that CEEC
exemptions become conditionaily
effective for wastes and media ugon
receipt of the notification and
certification by the Regional
Administrator {or the authorized State
officiai). The Agency is also proposing
that facilities subrmit their notifications
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and certifications by certified mail with
return receipt to serve as evidence that
the Agency has received the package.

The Agency is proposing that any
misrepresentation, erroneous
demonstration, or incomplete adherence
to the above conditions would make the
waste ineligible for the exemption and
the waste would thus be subject to all
Subtitle C management requirements. If
the generator fails to support a CBEC
exemption claim with accurate
analytical data, complete sampling
plans, and signed certifications, and/or
any other procedural requirement, the
Agency will consider the demonstration
invalid and the waste or mediato be a
listed hazardous waste.

The Agency is taking comment on
whether the Regional Administrator
should have the authority to require
additional analysis, such as quantitation
to non-Appendix VII constituent
exemption levels, or to evaluate factors
not considered in the exemption criteria.
such as aquatic impacts, additive
effects, or food chain considerations.
The Agency recognizes that broad
exemption criteria such as the CBEC
exemption criteria propased today may
not. in isolated cases, address all critical
risks. Thus the Agency requests
comment on granting omnibus authority
to the Regional Administrator (or
authorized State official) to consider
other factors that may cause a CBEC
exemption waste to remain hazardous,
when necessary to protect human health
and the environment. The Agency
requests comment on what the potential
costs of implementing this authority may
be for both the regulated community and
the Agency.

The Agency is also requesting
comment on how, procedurally, the
Regional Administrator (or authorized
State official) would exercise this
omnibus authority. Under today’s
proposal. CBEC exemption claims would
become effective upon notification and
certification of the claim, but data would
not be submitted to the Regional
Administrator for review unless
requested. One way the Regional
Administrator could be able to exercise
the omnibus authority would be to
establish a new variance procedure
similar to that at 40 CFR 260.40 and 41,
which set forth criteria and procedures
for Regional Administrators to impose
additional requirements on persons
accumulating or storing certain
recyclable materials that would
otherwise be exempt from regulation. It
should be noted that these procedures
place the burden on the Regional
Administrator to demonstrate the
necessity of exercising the variance. The

provisions at 40 CFR 260.40 and 41 set
forth, among other requirements,
procedures for providing facilities with
natice of the basis for the decision and
allow the facility 30 days to respond.
The procedures also provide an
opportunity for a hearing, and for appeal
of the decision to the Administrator. In
addition to the kind of procedural
requirements required at 40 CFR 260.41.
the Agency could require that Regional
Administrators must either consult with
or obtain prior approval from the
Administrator before sending a notice to
an exemption claimant. This provision,
however, could conflict with the ability
to appeal a decision to the
Administrator. A final decision to
impose additional requirements through
the cmnibus authority would apply
prospectively only. The Agency requests
comment on this and any other
procedural mechanism for the exercise
of omnibus authority by the Regional
Administrator (or authorized State
official).

D. Implementation of the Contingent
Management Exemption

1. Sampling Requirements for
Contingent Management Exemptions

The Agency is proposing that the
sampling requirements for the
contingent management exemption be
exactly the same as those proposed for
the CBEC exemption. This is proposed
for the contingent management
exemption. regardless of whether it is
cormbined with the ECHO approach or
the CBEC approach. The Agency
requests comment on whether the
sampling requirements for the CBEC
exemption would still be appropriate if
combined with the ECHO approach.

2. Testing Requirements for Contingent
Management Exemptions

The Agency is proposing that the
testing requirements for the contingent
management exemption be exactly the
same as those proposed for the CBEC
exemption. This is proposed for the
contingent management exemption,
regardless of whether it is combined
with the ECHO approach or the CBEC
approach. The Agency requests
comment on whether the testing
requirements for the CBEC exemption
would still be appropriate if combined
with the ECHO approach.

3. Notification Requirements for
Contingent Management Exemptions

To qualify for a contingent
management exemption, under either
the ECHO or the CBEC approach, a
generator would need to submit to the
Regional Administrator a formal

notification of its claim that wastes or
media are nonhazardous as a result of
the specific type of management it will
receive. The notification must include an
accompanying certification that the
information contained in the notification
is complete and accurate. The Agency is
proposing that Agency receipt of the
notification and certification be one of
three conditions that must be met before
wastes media can be managed as non-
kazardous under the contingent
mapagement exemption. The Agency is
also proposing that facilities submit
their notifications and certifications by
certified mail with return receipt to
serve as evidence that the Agency has
received the package.

Generators continuing to generate or
otherwise manage waste or media for
which they continue to claim a
contingent management exemption
would be required to re-submit the
notification and certification {and retest
the waste or media) with the same
frequency and under the same
conditions as is being proposed for
CBEC exemptions. In addition,
generators would have to submit new
natifications and certifications when the
identity of the disposal facility changes.
If a generator finds that the exempted
waste or media no longer meets the
constituent concentration levels
applicable for the contingent
management exemption. or that the
management standards at the receiving
facility can no longer be met, the
generator must comply with all
applicable requirements for generators
of listed wastes (including disposal of
waste at a subtitle C facility) and
owner/operators of treatment, storage.
and disposal facilities under 40 CFR
262-270 (including renotification of
hazardous waste management activity
using EPA form 8700-12).

As with CBEC exemptions, the
Agency is taking comment on whether
generators claiming contingent
management exemptions should be
required to submit their sampling ard
aralysis plans and analysis data to the
Agency prior to the effective date of the
exemption. The Agency is also asking
for comment on whether re-testing and
re-submittal of the notification and
certification should be required more or
less frequently than the schedule
proposed taday. The Agency is aiso
requesting comment on whether re-
testing and re-submittal of the
notification is necessary at all.

4. When Contingent Management
Exemptions Become Effective

The Agency is proposing that the
conditional exemption for “contingent
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management” wastes and media would
not become effective until all three
conditions of the exemption have been
met: (1) notification and certification
(similar to what would be required for
first tier exemptions); (2) sampling and
testing (as required for first tier
exemptions); and (3) the waste or media
is managed in accordance with the
management standards established by
this rule.

Prior to actual disposal, the waste
would be managed as a hazardous
waste according to all applicable RCRA
provisions, including 40 CFR parts 262
(for generators) and 263 (for
transporters). These requirements
include compliance with the waste
manifest provisions of 40 CFR part 262,
subpart B, and the pre-transport
provisions of 40 CFR part 262, subpart C,
which contains, among other provisions,
the provisions governing hazardous
waste accumulation.

The Agency is proposing this
approach to simplify implementation
and to ensure safe management of the
waste prior to satisfaction of the
conditions for exemption. It is consistent
with an approach under which a waste
only ceases to be a hazardous waste if
its ultimate disposal conforms to the
requirements of this rule. It also
decreases the potential implementation
concerns that may arise if some states
adopt this rule as part of their
authorized programs and others do not.
For example, this approach would
reconcile transportation concerns that
could arise if waste conditionally
exempt in one state is transported
through a state that has not adopted the
contingent management exemption as
part of its authorized program.

The Agency is taking comment on
alternative approaches for when the
exemption could become conditionally
effective for contingent management
exemption wastes. One alternative
could be to have the conditional -
exemption become effective, for wastes
or media being disposed of off-site. upon
placement of the waste in a
transportation vehicle that is designated
to transport the waste to a facility
eligible to handle contingent
management exemption wastes. The
Agency is taking comment on what pre-
transport and transport requirements
would be necessary to ensure that the
waste or media 8 managed safely prior
to disposal in the qualifying unit.

Under the above approach, contingent
management exemption wastes or
media being disposed of on-site would
still not become exempt until placed in 2
disposal unit meeting the requirements
established under this rule. Under the
waste accumulation provisions of 40

CFR 262.34, a generator may store
hazardous waste on-site in tanks or
containers for 90 days without becoming
a Subtitle C storage facility.

Comment is requested on whether,
under the "placement in the vehicle”
alternative or any other alternative that
does not rely on the manifest system.
the generator should have a
responsibility to inform an off-site
receiving facility of the nature of the
waste, and whether the generator should
also be required to maintain
documentation demonstrating that the
receiving facility had been informed of
the nature of the waste.

Under an alternative that would not
rely on the current manifest system,
comment is requested on whether a
generator should have to demonstrate
that the contingent management
exemption waste was actually received
by the off-site destination facility and
how that receipt could be demonstrated.
EPA also seeks comment on
mechanismas to inform EPA (or the -
authorized State) if a “contingent
management” exemption waste does not
actually arrive at its designated
receiving facility. One approach might
be to impose requirements similar to the
40 CFR 262.42 exception reporting
provisions. The Agency seeks comment
on this approach and other options for
accomplishing the same goal.

Another alternative for satisfying the
management requirement in the absence
of a manifest could be to allow, in lieu of
a tracking document, a demonstration
kept in the facility's records of a
contractual agreement with the
receiving facility which specifies type of
waste or media, volume, and frequency
of deliveries. This document could also
satisfy a requirement that a generator
inform a receiving facility of the nature
of the waste or media.

The Agency specifically requests
comment on whether transportation
companies transporting contingent
management wastes from generators to
disposal facilities would require
generators to provide documentation
and certification independently of
federal regulation.

The Agency is taking comment on
these and any other alternatives for
when a contingent management
exemption becomes effective. As with

‘CBEC exemptions, the Agency is also

taking comment on whether the
Regional Administrator should have the
authority to require additional analysis
or to evaluate factors not considered in
the exemption criteria, and what
procedures he should use to do so.

5. Duty of a Generator Claiming a
Contingent Management Exemption to
Manage Waste in Accordance With the
Management Standards of the
Exemption

Today's proposal requires that, in
order to claim a contingent management
exemption, a generator must manage the
waste or media for which the exemption
is claimed in accordance with the
standards established by this rule. To
satisfy this condition, the generator must
ensure that the waste or media is
actually disposed of at the facility
designated in the notification as the
receiving facility and in units satisfying
the management standards under this
rule. The burden of satisfying all
conditions for the exemption falls on the
generator as the person in the best
position to determine eligibility of a
waste or media for an exemption and to
ensure informed waste management
decisions. The generator is also in a
position to enter into contractual
arrangements with receiving facilities to
allocate responsibility for satisfaction of
the conditions among themselves. It
should be noted, however, that facilities
disposing of contingent management
exemption wastes could become subtitle
C treatment, storage and disposal
facilities should they dispose of the
wastes in units that do not comply with
the management standards established
for the exemption.

A contingent management exemption
waste or media will be considered a
hazardous waste until all of the
conditions required for the exemption
have been met. The generator will have
the burden to demonstrate satisfaction
of all of the conditions, including
demonstrating that the waste or media
actually was disposed of in a unit or
units qualifying for management of
contingent management exemption
wastes.

Comment is requested on whether the
condition that generators must manage
second tier exemption waste or media in
the manner set forth in the proposed rule
is sufficient to put a generator on notice
of his obligations and potential
liabilities, and if not, what requirements
or conditions would be necessary to
accomplish that.

One alternative for how the rule could
provide greater notice on how
generators can comply with the
contingent management exemption
criteria would be to set out in the rnule
certain documentation that, white not
necessarily required of generators,
presumptively would be sufficient
evidence of satisfaction of the
management condition. Of course, EPA
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could rebut this presumption regazding
actual disposal through evidence that
the generator's documentation is
deficient or inaccurate. Generators
might te able to develop rebuttable
evidence of off-site disposal by having a
returned manifest and documentation
that the generator inquired as to the
capability of a facility to dispose of
second-tier candidate waste in
accordance with the management
standards and by having written
documentation from the receiving
facility with sufficient specificity to
establish confirmation of its capacity to
manage the waste in accordance with
the exemption standards. For rebuttable
evidence of actual on-site disposal, such
documentation could consist of
certifications by independent. qualified.
registered professional engineers that
units at the facility meet the
management standard and operating
legs indicating the identity of the waste,
the date of generation, the volume
generated, the manner of storage after
generation, and date and volume
disposed of in the qualifying
management unit.

The Agency is taking comment on
whether establishing certain evidentiary
standards would provide useful
guidance to generators on how to satisfy
the management condition and provide
helpful incentive for generatars to
maintain proper documentation of their
exemption claims. Comment is also on
whether the docurnentation discussed
above, or other documentation. would
be necessary or sufficient to accomplish
the purpose of demonstrating
compliance with the management
cendition

Comment is also requested on
whether any additional conditions or
requirements, substantive or procedural.
should be imposed on generators
claiming & contingent management
exemption to ensure that the contingent
management exempton waste or media
is actually managed in accordance with
the management standards. Comment is
further requested on whether, as
opposed to the proposed approach, the
regulation should provide that
generators claiming a contingent
management exemption are liable only
if they have falsely certified or made an
inaccurate waste determination or
inappropriate selection of off-site
facilities for disposal.

E. Recordkeeping Requirements for
ECHO, CBEC Exemptions and
Contingent Management Exemptions

Under the ECHO proposal. generators
submitting notifications and
certifications that certain wastestreams
are no longer hazardous wastes under

subtitle C would be required to maintain
copies of the notification and
certification in their facility files for
three years after Agency receipt of the
notification and certification.

Generatars claiming a CBEC ot
contingent management exemption
would be required to maintain on-site.
for at least three years after Agency
receipt of the notification and
certification, all documentation required
under this rule including, but not limited
to, the sampling and analysis plan and
test data and the accompanying
notification and certification.

The Agency requests comment on
alternative record retention periods such
as 5 years, which corresponds to the
applicable statute of limitations period
at 28 U.S.C. 2462. Owners and operators
would be required to retain such
documentation in their operating records
until closure of the facility. The .
documentation must be available for
review by the Agency or an authorized
State at the time of site inspection. The

“three-year generator record retention

period will be automatically extended
during the course of any unresolved
enforcement action regarding the
regulated activity or as requested by the
Regional Administrator.

F. Compliance Monitoring and
Enforcement for ECHO, CBEC
Exemptions, and Contingent
Management Exemptions .

If the ECHO approach is chosen. the
Agency may choose to implement a
stepped-up compliance monitoring
program and enforcement program to
oversee the transition to the new
jurisdictional criteria. While ECHO
would continue to provide generators
with the flexibility currently embodied
in the RCRA regulations for hazardous
waste determinations, the Agency is
concerned that expanding the hazardcus
waste characteristics could impose a
significant new burden on enforcement
resources. The Agency will be including
the impact that ECHO may have on
enforcement resources in its evaluation
of this option.

The Agency may also choose to step
up compliance monitoring and
enforcement of the CBEC and contingent
management exemptions, due to their
self-implementing nature. The
compliance monitoring and enforcement
program outlined in this notice focuses
on the CBEC and contingent
management exemptions because these
would be new requirements in the
subtitle C system. The program is
designed to ensure tha! the exemptions
are being applied in an appropriate
manner and that only those wastes and
media that are truly nonhazardous are

relieved from subtitle C management
requirements. Compliance monitoring
and enforcement of the ECHO program
would be carried out under existing
authorities and conditions with which
the regulated community should already
be familiar.

Generators must comply with all of
the previously described conditions of
the exemptions to qualify for the
exemptions. A generator must manage
the waste or media as required under
subtitle C during pericds when any of
those conditions are not met. Generators
that fail to comply with the applicable
conditions for a CBEC or contingent
management exemption risk
enfarcement action for violations of
subtitle C requirements, including
administrative, civil and criminal
penalties.

1. Compliance Monitoring

The Agency is proposing that
compliance monitoring of the ECHO
approach, the CBEC exemption, and the
contingent management exemption
occur through EPA or State oversight,
primarily through review of notifications
and inspections.

The primary means of oversight likely
will be inspections. RCRA section 3007
requires that the Agency and States
conduct inspections of TSDFs on a
biennial basis. In addition, as a matter
of policy, the Agency has increased the
number of inspections directed at
generators subject to land disposal
restrictions requirements. Inspectors
will review the notifications for
completeness and use those
notifications to assist in targeting
facilities for inspection.

in addition, EPA and States may do
confirmatory sampling and analysis to
determine whether a waste or media
meets the exemption levels. Inspections
of off-site laboratories may also be
performed.

2. Enforcement

The CBEC and contingent .
management exemption criteria
proposed today would create two
possible exits from the subtitle C system
only so long as the conditions _
established for one or the other exit are
met. Failure to comply with any of the
conditions for the exemptions would
ean that the wastes would not be
exempt from subtitle C, and the
generator could be subject to immediate
enforcement action for violation of
subtitle C requirements.

The Agency has the authority under
this regulation or RCRA section 3007 to
require submission of information on the
management of exempted wastes or
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media in a situation where the Agency
suspects the generator has not
satisfactorily determined whether a
waste or contaminated materials meet
the appropriate exemption levels.
Alternatively. the Agency may require
improved analysis using an
administrative or civil action under
section 3008(a). The Agency has the
authority, under section 3007 of RCRA.
to require submission of information and
to conduct inspections of facilities
which EPA has reason to believe may be
managing a hazardous waste. Under this
authority, the Agency would be able to
inspect a non-subtitle C facility
receiving contingent management
exemption waste to determine whether
or not the management standards were
being met. Failure to manage the
contingent management exemption
waste in accordance with the required
management standards would vitiate
the exemption and the conditionally
exempt waste would be subject to full
subtitle C regulation. The receiving
facility, therefore, would become a
subtitle C treatment, storage, and/or
disposal facility requiring a permit.

In an enforcement action, compliance
with the terms and conditions of one of
the exemptions may be raised as an
affirmative defense, but the burden will
be on the defendant ta establish
eligibility for the exemption and
compliance with the conditions
recessary to maintain the exemption.
See 50 FR 642 (Jan. 4, 1985) for a
discussion of EPA's authority to piace
such burdens on defendants.

Generators may not use either the
CBEC or the contingent management
exemptions as a means of avoiding
enforcement actions. For example. a
generator who is the subject of an
Agency enforcement action cannot
claim that the waste or media in
question is exempted from subtitle C
under a CBEC exemption unless a valid
exemption notification for that waste or
media has been previously submitted to
the Agency and the required
documentation to support the claim
exists at the facility and satisfies the
requirements of the regulations. Neither
the CBEC nor the contingent
management exemption can be used in a
retroactive fashion to avoid enforcement
actions. Similarly, these exemptions
cannat be used-as a legal defense prior
to the effective date of promulgation of
this rule.

G. Exports of Wastes Eligible for CBEC
or Contingent Management Exemptions

Under today's proposal, contingent
management exemption wastes would
remain hazardous until actually
disposed of in accordance with the

management conditions. The waste
would thus remain subject to all
applicable requirements of 40 CFR parts
262 and 263, including export
requirements. Comment is requested on
whether. if the point at which contingent
management exemption wastes are na
longer hazardous is changed to some
point before actual management in
accordance with the conditions,
contingent management exemption
wastes should still remain subject to the
export requirements of 40 CFR part 262.
Comment is requested on whether these
export requirements are necessary to
ensure that the contingent management
exemption waste will be properly
managed in the receiving country.
Under today's proposal, wastes
gualifying for a CBEC exemption would
not be subject to the export
requirements of 40 CFR part 262.
Comment is requested on whether
exports requirements should be imposed
on CBEC exemption wastes in order to
ensure EPA's ability to comply with any
current or future international
obligations with regard to the export of
hazardous and solid waste (for example.
the Basel Convention on the Control of
Transboundary Movements of
Hazardous Wastes and Their Disposal).

H. Public Participation in CBEC or
Contingent Management Exemptions

To provide the public with access to
information, the Agency is proposing
that the first titne a generator provides
the Agency with notificaticn of an
exemption claim either for CBEC or
contingent management wastes, he will
be required to publish a notice of the
exemption claim in a major local
newspaper of general circulation. The
notice should include the name and
address of the facility, the description of
the waste {as contained in the
notification), the location at which
further information on the exemption
claim may be reviewed, and the period
of time the information will be available
at that location for review. The
generator will be required to provide for
public review copies of the notificaticn
submitted to the Agency, the sampling
and analysis plan, and the testing data.
The information can be made available
to the public at a location or near the
facility, and must remain available for
sixty days after the date notification
appeared in the local newspaper. The
Agency requests comment on this
proposed approach.

The Agency is also requesting
caomment on additional approaches to
public participation. The current RCRA
regulations do not require generators of
hazardous waste to notify their
community, rather these generators are

required to register with the Agency and
to receive a RCRA identification
number. Therefcre, sorme parties have
suggested that the Agency should nol
require any public participation.
Conversely, other parties have
suggested public participation
requirements including a formal
rulemaking in the Federal Register
similar to the requirements of the
delisting program. Although the Agercy
is proposing a mid-point between these
two approaches, comment is requestad
on alternatives.

The Agency is taking comment an
whether public notice should be
required for resubmittals of the
notification. The Agency is also taking
comment on whether public access to
the date should be required for the
duration of the claim. and not just for a
sixty day period or other limited time
period. In addition, the Agency asks for
comments on whether the public should
have the right during the public review
period {or during some specified time) to
request a hearing on the claim, and what
the implications of such a right be {such
as delay or uncertainty in the exercise of
an exemption, or substantial cast).

XI1. Other Changes to 40 CFR Part 261

As a result of toxicity studies and
subsequent health-based level
development efforts associated with
today’s proposal. the Agency is
preposing to add a number of
constituents to appendix VIII of par: 261.
As noted below, many of these
constituents are currently listed in 40
CFR 261.33 as ccmmercial chemical
products that typically exhibit a
characteristic. The Agency has
determined that these constituents are
toxic and/or carcinogenic and has
ceveloped health-based levels for each
of them based on available information.
Therefore. the Agency believes that
these compounds should be added to the
list of hazardous constituents:
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Acenaphthene
Acetaldehyde

(Com)

Acetone (U002}
Acrylic acid (U008)
Benzo(k)fluoranthene
Benzyl alcohol
n-Butyl alcohol

(von)

Cumene (L0S5)
Cibeomo-

chloromethane
Cyclohexsaone

(L0s7)

Di-n-butyl phthalate

(Uoes)
Dimethylamine

(U0s2)
1.4+-Dioxaae {U108)
Ethyl acetate (U112)
Ethyl benzene
Ethyl ether (U117)
Furan {(U124)
Isophorone
Methanol {(U154)
Methyl isobutyl

ketone (U161)
Pheranthrene
Styrene
Vanadium (P119-

vanadic acid.

ammoniurm salt

and P120-

vanadium

pentoxide}

Xylene (U239)

Zinc

The Agency requests comments on these
proposed modifications to part 261 of
the CFR.

Certain of the constituents listed
above. when used as solvents, are .
currently regulated by the FG03 solvent
listing. FOO3 is currently listed solely for
ignitability. The Agency is considering
the need to publish a separate
rulemaking to modify the listing basis
for F0O3 (as well as the U-listed
commercial chemical products listed
above) to also include toxicity. The
Agency requests comment of the need
for this change.

X111 Relationship to Other RCRA
Regulatory Programs

Today’s proposed exemption levels,
when promulgated. will define where
RCRA subtitle C jurisdiction ceases and,
under ECHO, where it begins. As
discussed below, these levels also may
affect a number of RCRA regulatory
programs such as delisting (40 CFR
260.22), land disposal restrictions (40
CFR part 268), closure (40 CFR part 264
subpart G}, and corrective action {40
CFR part 264 subparts F, and S, when
promulgated). The lower tier exemption
levels, discussed under the contingent
management approach, may represent a
base-line level of concem for listed
wastes, providing a unified basis for
RCRA programs, such as closure and
corrective action, which also regulate
and remediate dilute wastes and
contaminated media.

The CBEC approach proposed today
wouid be promulgated only in the
context of a listing exemption process
and represent the conservative levels
necessary for broad (/.e., waste-specific)
exemptions. However, permit writers
reviewing and writing closure and
corrective action plans may consider
waste- or site-specific factors (e.g.. site
hydrogeology, immobility) and specific
statutory mandates to set clean-up
levels for specific constituents that
differ from the exemption levels. Higher.
levels also may pose minimal risk to
kuman health and the environment.

A. Characteristics of a Hazardous
Weste

The CBEC approach will establish
exemption concentrations for 200
hazardous constituents in eligible listed
waste or media or material containing
those listed wastes. If the concentration
of each of these hazardous constituents
is below a baseline exemption level, the
waste would not be considered the
listed hazardous waste. However, the
generator must still determine whether
the waste exhibits any characteristics of
a hazardous waste as specified in 40
CFR 261.21 through 261.24.

The ECHO approach will modify the
existing toxicity characteristics (TC) by
broadening the number of constituents
included in the characteristic.
Ultimately, constituent specific DAFs
will be developed all TC constituents.

Eventually, this approach would largely

replace the current approach to
hazardous wastes identification based
on a combination of waste listings and
the mixture and derived-from rules.

B. Requirements for Treatment, Storcge,
and Disposal Facilities and Interim
Status Facilities

In order to implement the changes
proposed today, changes may be needed
in TSD waste analysis plans. Such
changes will most likely include the
addition of the appropriate analysis
methods and changes that may be
required in the frequency of testing.

Permitted facilities, in unauthorired
States, who elect to employ the
exemption procedures and who
subsequently prepare changes to their
waste analysis plans should, following
promulgation of this rule, submit a Class
I permit modification to EPA.

C. Hazardous Waste Listings

The Agency evaluated the likelihood
that untreated hazardous wastes would
be able to meet the exemption criteria in
an “pure” state (e.g., untreated and
unmixed) and determined that it is
extremely unlikely that the constituent

concentrations in untreated hazardous
wastes would be below the BDAT
standards or today's proposed
exemption levels. Specifically, the
Agency's hazardous waste
charactization data indicate that the
concentrations of toxicants of concern
in untreated listed wastes are typically
present at levels many times higher than
the BDAT and health-based levels.
Thus, if the final rule is based on levels
of 100 times health-based numbers or
less and if eligibility is limited to certain
wastes known to be highly toxic through
other pathways, but highly immobile in
an aqueous leaching medium, such as
dioxins, then this rulemaking will not
imply significant change in how the
Agency does future waste listings.
However, if the levels are significantly
higher it could have a major effect on
future listings.

D. Delisting

Delisting is a rulemaking process
where the Agency reviews and
evaluates specific requests for
regulatory relief. Specifically, a
petitioner submits a demonstration
which supports the petitioner’s claim
that a specific listed hazardous waste
does not meet the criteria for which it
was listed, and that the waste is not
hazardous for any other reason. If the
Agency agrees with the petitioner that
the petitioned waste is not hazardous,
EPA publishes a proposed exclusion in
the Federal Register and solicits public
comment prior to the publication of a
final exclusion. The Agency's evaluation
considers the mobility of the specific
constituents of concern for each
petitioned waste. The basic aspects of
determining the levels requiring no
regulation under subtitle C in delisting
and today's proposed exemptions are
the same. Both programs generally use
the same health-based data for
comparison at the hypothetical
compliance (exposure) point. Facilities
must conduct similar levels of waste
characterization for both programs
particularly with respect to the number
of samples required). The purpose of
today’s proposed rule is to establish a
self-implementing, generic rule where
the facility, rather than EPA, determines
whether a listed waste must continue to
be managed as a subtitle C hazardous
waste. A

Today's proposed exemption and
delisting criteria differ in the multiplier
used. In delisting, the Agency typically
predicts the concentration of specific
constituents at a compliance point (such
as a drinking water well} to determine if
the waste is likely to pose a threat to
human health and the environment. This
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prediction incorporates fate and
transport modeling which accounts for
some degree of dilution and attenuation
due to toxicant migration to the
exposure point. The CBEC contingent
management proposal in today's notxce
would account for dilution or
attenuation ten to cne hundred times
greater than the health-based numbers;
the multiplier of ten is less than the most
conservative value used in delisting
evaluations and the multiplier of ane
hundred is greater than any delistings
granted to date. However, in delisting
evaluations, in addition to pradicting
hypothetical compliance-point
concentraticns, the Agency also
evaluates existing ground-water
monitoring data, where applicable.
These data allow the Agency to
evaluate the actual impact of the waste
cn the environment as currently
managed. {Monitoring data are
evaluated only for wastes that are
managad in on-site or dedicated off-site
land disposal units.}

Delisting and today's propesed
exemptions for certain wastes will differ
in analytical requirements. Delisting
demonstrations require that the
petitioner analyze the waste for those
hazardous constituents that are
reasonably expected io be present in the
waste, with Agency oversight to ensure
that the reduced list of analytes for
delisting is truly representative of the
petitioned waste. Today's proposed
exemption demonstrations require
analysis for all of the exemption
constituents for the initial testing
because there is no oversight provided
by the Agency to ensure that the proper
subset of constituents is examined. The
Agency is soliciting comments on means
of reducing testing requirements once
the initial demonstration is made
successfully. Thus, the delisting
demonstration provides a means to
narrow the necessary initial sampling to
fewer contaminants than is propased for
today's exemption.

As mentioned above, the delisting
exemplion process is a rule-making
activity that requires that the Agency
propose each decision, solicit and
consider public comments on each
proposal, and publish all final decisions.
Final exclusions are then listed in 40
CFR part 261, appendix IX.

Delisting petitions for wastes that
contain toxic constituents which exceed
the exemption levels will continue to be
accepted and reviewed by the Agency.
In addition, the Agency will accept
petitions for wastes which are ineligible
for today's proposed exemption because
of analytical canstraints. With the
exception of a potentially reduced

petition review burden, the Agency does
not anticipate any changes in the
current review of delisting petitions as a
result of the implementation of today’s
proposed exemption.

E. Closure

Under today's proposed rule, a uxnit
managing wastes that are shown to be
below exemption levels would continue
to be a regulated hazardous waste
management unit subject ta the
requirements of parts 264 and 263,
including the clcsure requirements until
it completed clean closure or unless the
waste and unit were delisted. A unit
receiving only waste that is shown to be
below exemption levels would no longer
be receiving hazardous waste upon the
effective date of the certification. Such a
unit would thus normally beceme
subject to subtitle C closure
requirements; however, EPA believes
that “closure” requirements could allow
such units to continue to operate as
nonhazardous units.

In cases where a unit receipt of
hazardous waste due to certified
compliance with the exemption, the
closure requirements of 40 CFR
264.113(b) and 265.113(b), which require
an owner or operator to complete
closure of a hazardous waste
management unit within 160 days after
receiving the final volume of hazardous
waste, would require closure of the unit.
Thus, the owner or operator would have
to close the unit in order to continue
operation, including receipt of the
exempt waste. The Agency believes
that, in many cases, hazardous waste
management units that continue to
receive only exempt wastes would be
able to satisfy the closure requirements
of parts 264 and 265 while operating the
tnit and without removing the waste
from the unit. However, in the case of
surface impoundments, clean closure of
the unit would be required. Where this
is not possible, filing of the certification
would trigger the requirement to close
with waste in place, thus require the
unit to cease operation or to follow the
delay-of-closure alternative of § 264.113
or 265.113.

In the case of tanks, 40 CFR 264.197
and 265.197 require the cwner or
operator to remove or decontaminate all
waste residues, contaminated
containment system components,
contaminated soils, and structures and
equipment in order to achieve clean
closure of the tank unit. Under today's
proposal, an owner or operator might
demonstrate removal of hazardous
waste residues from the tank by
demonstrating that all waste in the tank
is below exemption levels, without
removing the waste from the tank. In

cases where the owner or operator
could not demonstrate that all wastes in
the tank were below exemption levels,
ke or she would have to remove the
hazardous waste in order to achieve
closure of the unit. In some cases, the
facility owner or operator may be able
to demonstrate that a tank no longer
managed hazardous waste (because the
waste was below exemption levels), but
did not achieve clean closure because of
soil and perhaps graundwater
contamination. In this case, the facility
owner or operator would have to
remove the contamination to clean
closure levels, or close the area as a
landfill. During this period, the tank
could be used to manage nonhazardous
wastes, as long as this activity did not
interfere with cleanup or control of the
contaminated areas.

In the case of surface impoundments,
if the owner or operator can
demonstrate that the wastes in the
impoundment are below exemption
levels, then the owner or operator may
be able to achieve clean closure of the
unit without removing the wastes fom
the impoundment, providing that the
requirements of 40 CFR 264.228 or
265.228 and the general closure
requirements of part 264 or 265 Subpart
G are met. In this case, use of the unit
could continue uninterrupted. In many
cases, however, it is likely that the
owner ar operator will be unable to
make that demonstration. In these cases,
the facility owners would have two
options if they wished to continue using
their units: (1) they could cease
receiving waste and close the unit by
removal in accordance with part 264 cr
263, or (2) they could seek to delay
clesure under the provisions of 40 CFR
264.113 (d) ard (e) or 40 CFR 265 (d} and
(e). In cases where clean closure of the
unit cannot be achieved, and the owrner
or operator cannot satisfy the
requirements of 40 CFR 264.113 (d}) and
(e} and 265.113 {(d) and (e} to delay
closure, filing the CBEC certification
would trigger the closure requirements
and the owner or operator would have
to close the unit as a landfill and stop
operation of the unit.

F. Subtitle C Corrective Action

Today's proposed rule, when
promulgated, may have an impact on the
implementation of RCRA subtitle C
Corrective Actions for regulated units
under 40 CFR part 264 subpart F and fer
solid waste management units under
§ 3004(u). As proposed, CBEC tier 1
levels are the lowest levels of reguiatory
concern and thus will become
presumptive cleanup levels for
corrective action and clean closure. The
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Agency has used identical health-based
levels to develop the exemption levels
and the “action levels” proposed on July

7. 1690 (see 55 FR 30798) as part of the
RCRA corrective action program. Actual
clean-up levels, however, may differ
from both the action levels and
exemption levels due to the
consideration of waste- and site-specific
factors, and other data gathered during
the investigatory and evaluative phases
of the corrective action process (e. g..
the RCRA Facility Investigation and the
Corrective Measures Study).

G. Land Disposal Restriction Program

An important factor in determining
the impact of today's proposal is the
relationship between the CBEC and
ECHO levels proposed today and the
RCRA land disposal restriction
standards.

Section 3004(m) of RCRA requires that
hazardous wastes be treated to a level
at which “short-term and long-term
threats to human health or the
environment are minimized” prior to
land disposal. In the “Third Third" land
disposal restriction rulemaking, 55 FR
22520 (June 1, 1950}, the Agency
explained in detail its interpretation that
the statute leaves to EPA the
determination of whether the LDR
treatment standards attach at the point
of waste generation or at the point of
disposal. /d. at 22651-22563.

In the Third rule, EPA explained why
the Agency believed that the point of
generation approach would generally
better meet the goals and purposes of
the LDR program than a point of
disposal approach. /d. at 22652.
However, EPA also explained that the
point of disposal approach is
appropriate in certain circumstances,
such as when applying LDRs at the point
of generation would seriously disrupt
the implementation of other
environmental regulatory programs. /d.
at 22653. One of the policy rationales for
exercising its discretion under the
statute to generally require full BDAT
treatment for wastes that are hazardous
at the point of generation was the
inadequacy of existing hazardous waste
identification programs; specifically
wastes identified as hazardous for a
particular characteristic might still be
toxic, due to the presence of non-TC
constituents, even when that |
characteristic is removed. See id. at
22652. Such waste thus would not meet
the Section 3004—(m) “minimize threat”
land disposal standard even after it is
no longer “hazardous”.

The decision concerning which LDR
approach to utilize with respect to the
low hazard waste subject to today’s
proposal may significantly affect the

practical impact of the options proposed
today. For example, a waste which is
hazardous when generated but treated
to CBEC or ECHO levels may still, under
a point of generation approach. require
treatment to any more stringent LDR
level prior to land disposal. Thus, many
CBEC or ECHO wastes may require LDR
treatment prior to disposal in a Subtitle
D unit

However, to the extent that the CBEC
or ECHO proposal here provide a more
comprehensive way of determining the
hazards presented by hazardous wastes,
requiring treatment beyond the levels at
which a waste is hazardous may no
longer be necessary to “minimize
threats.” For that reason, EPA is taking
comment on some aspects of adopting
the point of disposal as the point at
which LDR standards attach as one
alternative way of addressing the
interaction between the CBEC and
ECHO approaches proposed today and
the RCRA land disposal restrictions. For
example, the Agency is considering this
alternative in addressing the problems
raised by the cleanup of contaminated
media {see further discussion in Section
IIL E.) In addition, under the ECHO
approach, EPA is requesting comment
on this alternative for addressing the
issues raised by the land disposal
restrictions’ relationship to
characteristic wastes. EPA requests
comment on this issue.

Section 3004(m) of RCRA provides
that treatment standards for hazardous
waste prior to land disposal cannot be
below levels at which “short-term and
long-term threats to human health and
the environment are minimized.” See
also HWTC v. EPA (HWTC !lI), 686 F.2d
355, 362 (D.C. Cir. 1989), cert. denfed 111
S.Ct. 139 (1990). To date, the Agency has
been unable to define risk-based levels
which meet the Section 3004(m)
standard. See 55 Fed. Reg. €640
(February 28, 1990. EPA expects to
address the issue of the relationship
between the BDAT standards and the
Section 3004(m) “minimize threat”
standard in more detail in the upcoming
LDR “phase two" proposal, to be
published this summer. However, EPA
also recognizes that the levels proposed
in this rule may also be related to the
“minimize threat” standard. If the CBEC
or ECHO levels are also the “minimize
threat” standard, then wastes that are
treated to levels below the exemption
level would also have met their
obligation under the LDR program and
could accordingly be land disposed
without treatment. The Agency asks for
comment on whether the levels
proposed in this rule should be the *
minimize threat” level that bounds the
LDR treatment standards.

H. RCRA Emission Standards

Today’s proposed rule, when
promulgated. may have an impact on the
effectiveness of two other RCRA rules
developed by the Agency under HSWA
authority. Section 3004(n) of HSWA
directed the Agency to promulgate
regulations controlling air emissions
from hazardous waste TSDFs “as
necessary to protect human health and
the environment.” Subsequent Agency
analysis demonstrated that air
emissions from TSDFs do pose
substantiel risk in the absence of
controls. and that controls were
therefore required under the HSWA
mandate. The Agency is fulfilling this
mandate in phases; a rule was
promulgated {n 1990 covering certain
sources at TSDFs (55 FR 25454, June 21,
1590), and the remaining sources were
addressed in a second rule proposed in
1991 (56 FR 33490. July 22, 1991). -
Together. these rules would reduce the
risk from air emissions from the vast
majority of these facilities to well within
the risk range of other RCRA standards.
After more thorough analysis, the
Agency may issue a third phase of these
regulations to address any residual risk.
The emission reductions achieved by
these rules would also significantly
reduce the formation of ozone. which
has adverse effects on human health
and the environment.

Today's rule could affect the TSDF air
emissions regulations in the following
way. The TSDF rules were designed to
prevent volatilization of hazardous
crganics as they maove through storage
and treatment, keeping the organics in
the waste until it ultimately undergoes
BDAT treatment, which is assumed tc
remove any significant risk from
exposure via the air medium. If, urder
any of the exemptions proposed today,
waste leaves the system without BDAT
treatment, that waste must be assumed
to pose a potential air risk until further
analysis shows otherwise. If significant
risk exists, it may be necessary to
develop air-based exemption criteria to
suppiement those suggested in today's
proposal. Such criteria could entail
additional waste testing. The Agency
specifically requests comment on this
issue, and on ways to address it.

XTV. CERCLA Program

All listed hazardous wastes are listed
as hazardous substances under section
101{14)(C) of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended. Under
section 103(a) of CERCLA, notification
must be made to the Federal government
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of a release cf any CERCLA hazardous
substance in an amount equal to or
greater than the reportable quantity
(RQ) assigned to that substance within a
24 hour period. (See 40 CFR part 302 for
a list of CERCLA hazardous substances
and their RQs.) Once a spacific waste
from a particular facility has been
shown to meet the exemption criterion
in this rule, the waste is no loenger a
listed hazardous waste and therefore no
longer a hazardous substance by virtue
of its hazardous waste listing, and thus
notification under CERCLA of a release
of the exempted waste may not be
necessary. In this situation, CERCLA
notification of releases of the waste
would only be required if the waste or
any of the constituents of the waste are
CERCLA hazardous substances by
virtue of section 101(14){A). (B}, (D). (E).
or (F} of CERCLA or 40 CFR 302.4(b),
and are released in amounts greater
than or equal to their RQs. The Agency
requests comment on this approach.

The Agency believes that exempton
levels also may be applicable tc the
CERCLA program where it has been
documented that RCRA listed hazardous
waste has been disposed of at the site.
Section 121{d} of CERCLA, as amended
by the Superfund Amendments and
Reauthorization Act (SARA) of 19886,
requires that CERCLA actions comply
with, or justify a waver of, applicable or
relevant and appropriate requirements
(ARARS) under federal and state
envircnmental laws. When RCRA
requirements are identified as ARARs at
CERCLA sites because of the presence
of RCRA listed hazardous wastes at the
site, the Agency believes that the CBEC/
ECHO exemption levels will become the
preliminary remediation goals for listed
wastes, depending on site-specific
factors and other criteria specific to the
CERCLA program. In addition. all of the
options would determine the legal
applicability of federal RCRA
managements requirements to
remediation wastes generated at
Superfund sites.

At sites undergoing CERCLA remedial
activities where no listed hazardous
wastes have been identified, the Agency
will generally use a site-specific risk
assessment for all chemicals for which
there are no ARARs. In some cases.
these health-based clean-up levels wiil
e higher than the exemption levels,
based on a reasonably conservative
exposure scenario which does not
include leachate ingestion. In other
cases, the CERCLA health-based clean-
up levels wili be lower than exemption
levels when additive effects are
considered or when specialized
analytical techniques are required in

order tc lower quantitation limits. The
CERCLA health-based clean-up levels
may also be different than exemption
levels based on the consideration of .
site-specific factors.

XV. State Authority

A. Applicabiiity of Rules in Authorized
States

Under Section 3606 of RCRA, EPA
may acthorize qualified States to
administer and enforce the RCRA
program within the State. (See 40 CFR
part 271 for the standards and
requirements for authorization.)
Following authcrization, EPA retains
enforcement authority under sections
3008, 7003, and 3013 of RCRA, although
authorized States have primary
enforcement responsibility.

Prior to the Hazardous and Solid
Waste Amendments (HSWA) of 1984, a
State with final authorization
administered its hazardous waste
program entirely in lieu of EPA

‘administering the Federal program in

that State. The Federal requirements no
longer applied in the authorized State
and EPA could not issue permits for any
facility in the State that the State was
authorized to permit. When new, more
stringent Federal requirements were
promulgated or enacted, the State was
obliged to enact equivalent authority
within specified time frames. New
Federal requirements did not take effect
in an authorized State until the State
adopted the requirements as State law.
In contrast, under section 3008(g) of
RCRA, 42 U.S.C. 6925(g), new
requirements and prohibitions imposed
by the HSWA take effect in authorized
States at the same time that they take
effect in non-authorized States. EPA is
directed to implement HSWA
requirements and prohibitions in an
authorized State, including the issuance
of permits, until the State is granted
authorization to do so. While States
must stiil adopt HSWA-related
pravisions as State law to retain final
authorization, HSWA applies in
authorized States in the interim.

B. Effect of State Authorizations

Today's proposal, if finalized, wiil
promulgate regulations that are not
effective under HSWA in authorized
States. Thus, the exemption will be
applicable only in those States that do
not have final authorization.

Authorized States are only required to
modify their programs when EPA
promulgates Federal regulations that are
more stringent or broader in scope than
the authorized State regulations. For
those changes that are less stringent or
reduce the scope of the Federal program,

States are not required to modify their
programs. Tkis is a result of section 3009
of RCRA, which allows States to impose
more stringent regulations than the
Federal program. Tcday's propesal for
CBEC exemptions is considered to be
less stringent than, or a reduction in the
scope of, the existing Federal
regulations because that portion of
today's proposal would exempt certain
activities now within the purview of
RCRA subtitle C. Therefore, authorized
States are not required to modify their
programs to adopt regqulations consistent
with and equivalent to the CBEC
rulemaking. However, to the extent that
the ECHO option brings new wastes
into hazardous waste regulation; those
aspects of this rulemaking would, if
finalized, need to be adopted by
authorized States.

Even though States are not required to
adopt most cptions in today's HWIR
proposal, EPA strongly encourages
States to do sa as quickly as possible.
As already explained in this preamble,
today's proposal will reduce over-
regulation of dilute wastes and
contaminated media, will facilitate
evaluating remediation alternatives for
CERCLA clean-ups and the RCRA
Corrective Action Program, will provide
an alternative to delisting, and will
speed research and development for
treatment alternatives to land disposal
and waste minimization, recycling, and
reuse. States are therefore urged to
consider the adoption of all aspects of

. today's HWIR proposal (when

promulgated): EPA will expedite review
of authorized State program revision
applications.

States that submit official applications
for final authorization less than 12
moaths after the effective date of these
regulations are not required to inchude
standards equivalent to these
regulations in tkeir application.
However, the State must modify its
program by the deadline set forth in
§ 271.21(e). States that submit official
applications for fmal authorization 12
months after the effective date of these
regulations must include standards
equivalent to these regulations in their
application. The requirements a state
must meet when submitting its final
authorization applicaticn are se? forth in
40 CFR 271.3. ST

XV1. Economic Assessment
A. Beckgrournd

The Agency has conducted a
preliminary economic assessment (EA)
in conjunction with the development of
today’s proposed rule. This analysis
quantifies cost savings potentially
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associated with the four primary options
presented under both prespective of this
proposal. These are: the health based
approach. the technology approach, the
contingent management approach, and
the Expanded Characteristic Option
(ECHQ).

The analysis conducted for this Notice
of Proposed Rulemaking is to be
ccnsidered preliminary. A
comprehensive final Reguiatory Impact
Analysis (R1A) will be developed in
conjunction with the Final Rule. This
RIA will be consistent with procedures
described in appendix V of the
Regulatory Program of the United States
Government.

Results from the Agency's preliminary
analysis indicate that the proposed ruie
would not cause major increases in
prices or costs or have other significant
adverse effects. EPA expects that the
proposed regulations, as part of the
Agency's RCRA reform initiative, could
reduce costs to the economy in excess of
$100 million per year, particularly
hazardous waste storage, treatment,
and/or disposal costs.

The complete Economic Assessment
document, Preliminary Economic
Assessment of the Hazardous Waste
Identification Rule, is available in the
docket established for this proposed
rule. The following is & summary of the
methodology used in performing the EA
and the results of the analysis.

B. Potentially Affected Wastes

The propesed rulemaking would affect
two broad categcries of wastes, listed
hazardous wastes and media
ccntaminated with listed hazardous
waste. Listed hazardous wastes are
deemed hazardous by virtue of being
listed by the Agency. Contaminated
media commonly refers to all sail, debris
and other materials which have been
contaminated with a listed wasta.

Twao primary categories of listed
hazardous wastes will be affected by
this rule, wastes as generatad and
residuals. Wastes as generated referto
the composition of wastes as they are
originally released. pricr to any
traatment. Residuals refer to any residue
which may remain after BDAT
treatments as identified under the LDR
program. In the category of
contaminated media. this aralysis focus
only on contaminated soils.

The EA estimates the propased rule's
cest savings separately for waste and
media because different data sources
and slightly different regulatory options
apply to wastes and media.

1. Process Waste

The population of hazardous wastes
potentially affected by today's proposal
was estimated using data from EPA's
1686 National Survey of Hazardeus
Waste Generators. This Survey was
used because it was the only readily
available ccmprehensive data source
found to link volume estimates to
constituent concentrations, by waste
stream. The Agency recognizes the
limitations and problems potertially
associated with tke use of a singie da‘a
scurce that is more than five years old.
The Agency plans to compare, adjust
and update these data combining
informaticn supplied in comments and
various alternative data sources,
throughout development of the final rule
making process.

The 1986 Survey indicates that
approximately 718 million tons of RCRA
hazardous waste were generated in
19868. As much as 60 percent of this total
may be managed exclusively under the
Clean Waier Act. Of the total,
approximately 344 million tons are
ineligible for potential exemption
because they are characteristic wastes
and. if treated such that the
characteristic is removed, weuld be
unregulated, thus unaffected. Aneother
224 million tons are hazardous wastes
that are both characteristic and listed.
They may be eligible, if the
characteristic is removed. The remaining
150 million tons are listed wastes, which
are also eligible under tkis proposal. Six
of the 150 million fons were excluded
from analysis, however, because they
are either discharged without treatment
to publicly owned treatment works
(POTWs} or waterways, and therefore
unlikely to generate savings, or are
contaminated soil, which is addressed
separately. Of the remaining 144 milliont
tons of listed wastes, 120 million tons
are wastewaters and 24 million tons are
non-wastewaters.

The Agency determined which of the
eligible hazardous wastes would be
exempt under alternative regulatory
options by using three types of data
inputs. (1) Waste concentration data
were identified from the 1986 Generator
Survey {or individual listed waste
streams. These streams constituted 84
percent of the listed wastewater
volumes and about 13 percent of listed
non-wastewater voiumes. The results
for these waste streams were
extrapolated to estimate the impacts on
listed waste streams for which
constituent concentration data were ot
available and on wastes that are

initially bath listed and characteristic
wastes. (2) This analysis used the
health-based levels {e.g., MCLs. RDs.
and RSDs), and criteria discussad in
section VI of the Preamble to determine
the volumes of waste affected under the
corresponding regulatory options. (3)
Information from the land disposal
restrictions program was used ta
determine proposal standards under
options based on BDATS, to identify the
treatmen methods that would be
required for wastes remaining subject to
subtitle C reguiaiion, and to deterniine
the contaminant concentrations
achievable by available treatimect
tecknoiogies.

2. Contaminated Media

The universe of contaminated media
petentially affected by this proposed
rule includes contaminated soil and
contaminated ground water. This
analysis focuses on contaminated soil
only. Contaminated ground water is not
analyzed for two reasons. First, data
characterizing the volume of
contaminated ground water are
incomplete and contain a great deal of
uncertainty. Second, the cost savings for
ground water are likely to be relatively
smalk Contaminated ground water is
often managed under Clean Water Act
provisions by being discharged to
POTWs or under National Pollutant
Discharge Elimination System permits
and therefore may not be significantly
affected by this proposal.

Contaminated media subject to
subtitle C are normally generated by
remediation activities. For this analysis,
the Agency focuses on five sources of
contaminated media: CERCLA
{Superfund} actions, RCRA corrective
actions, RCRA closures, state Superfund
clearups, and voluntary cleanups.

For each of these sources of
contaminated media. upper- and lower-
bound estimates are developed for {1}
the number of sites with contaminated
sail: (2] the quantity of contaminated
soil to be excavated at these sites; and
(3) the pace of excavation. A range of
estimates is used because of the
substantial uncertainty associated with
contaminated sail generation rates.
Based on this approach, it is determined
that approximately 3 to 11 milliomn tons
of contaminated soil wili be generated
per year.

Contaminated soil may be affected by
this proposal if, (1} it is contaminated
with listed wastes and {2] constituents
in the soil are below applicable
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concentration levels, as identified in the
various options. The proportion cf
excavated soil that contains only listed
wastes was estimated using data
submitted to EPA by three hazardous
waste landfills in 1990 and 1991. These
data suggest that from 28 to 61 percent
of contaminated soil subject to
regulation as hazardous waste, contains
listed waste. This estimate, however, is
highly uncertain because of the
difficulties of identifying listed waste in
soil. The portion of contaminated soil
with constituents below proposed levels
[i.e.. exempt from subtitle C) was
gererally estimated by using data from
Superfund Records of Decision from
1988 and 1989 on the constituent
concentration and volume of soil at
CERCLA sites.

C. Estimated Cost Savings

By exempting wastes from regulation,
the proposed rule would generate cost
savings from the point of hazardous
waste generation to disposal Volumes
exemnpted and cost savings are projected
for wastes as generated, mixed and
derived-from wastes and treatment
residuals. This analysis focuses on the
most significant cost savings: treatment
and disposal cost savings for wastes.
and treatment cost savings for
contaminated media (soils). Thus, the
estimated cost savings depend on the
volume of waste and media exempted,
the treatment or disposal avoided, and
the unit savings for different treatment
and disposal methods.

Hazardous wastes may incur
treatment and/or disposal cost savings.
In general. the estimated savings are
equal to the cost of treatment and
disposal of residues under subtitle C
minus the cost of disposing of the
exempted waste in a subtitle D landfiil.
Second, if a hazardous waste meets
BDAT and proposed concentration
standards (e.g., BDAT treatment
residues), the only savings will be lower
disposal costs. These savings will equal
the difference between subtitle Cand D
disposal costs.

The primary costs savings for
contaminated soils will be avoided
treatment costs. Disposal savings do aot
arise because contaminated media
exiting subtitle C is assumed not to be
subject to subtitla D because media are
oot solid wastes.

For each regulatory approach. the
following discussion presents the
Agency's estimates of the volume of
wastes as generated, residuals, and
contaminated media exempted from
subtitle C and the associated costs
savings.

1. Health-Based Approach
This option would establish

exemption criteria by combining health-
based levels and multipliers (DAFs). It
combires constituent concentration
levels that minimize threats to human
health {based on conservative estima:es
of human responses to contaminants)
with multipliers reflecting reasonable
worst-case management scenarios for
exempted wastes. Under this option, the
Agercy would use health-based levels
equivalent to proposed or final MCLs
established under the Safe Drinking
Water Act, RfDs for non-carcinogens,
and RSDs for carcinogens. Additionally,
exemption criteria for contaminated
media could be based on direct
exposure using soil ingestion and
inhalation scenarios for residential
settings. For a complete discussion of
health based levels used in this section
see chapter V1 of the proposed rule
preamble.

Volumes of processed waste and -
contaminated media affected by this
rule each year, and the associated cost
savings, are shown in Exhibit 1. All
results are presented as ranges to reflect
the substantial uncertainty in these
estimates, including the concentration of
hazardous constituents in potentially
eligible process wastes and the volumes
of contaminated soil generated annually.
Furthermore, the wide range of
estimates also reflects the differences
among the health-based sub-options
{i.e., multiplier of 1, multiplier of 10, or a
multiplier of 100 and, for contaminated
media, the direct exposure).

The health-based option would
exempt from just over 6, to nearly 84
million tons of wastes and contaminated
media from subtitle C regulation
annually. Tke largest portion of the
volume exempted is residuals from
BDAT treatment of process wastes (6 to
50 million tons). Total cost savings for
the health-based option range from
approximately $62 to $1.820 million per
year. The largest savings result from
exemption of contaminated media,
because of the high treatment costs.

Different regulatory options and sub-
options for process wastes (/.e.. wastes
as generated and residuals) and
contaminated media may be
advantageous. Thus, in the EA, the
Agency presents separate estimates for
each sub-option for process wastes and
contaminated media. For process
wastes, the greatest savings could be
achieved with a sub-option multiplier of
100, from $296 to $364 million per year.
For contaminated media, the multiplier
of 100 sub-option produces cost savings
of $400 to nearly $1,500 million annually.
Cost savings for other sub-options and
combinations are presented in the EA.

ExuigiT 1.—HEALTH-BASED APPROACH
Process WASTE & CONTAMINATED
MEDIA

Attected
" volumes Cost savings
{mullion {muilion §/yr}
tons/year)
Wastes eligible
before
reatment....._....| <1032 46 0 254
Residuals from
other wastes.....| 6 to 50 41080
Contaminated
media..—..o..ond <1te2 12 10 1,453
TOMIS e ] 6 to 84 6210 1.820

2.Expanded Characteristic Option
(ECHO)

The expanded characteristic option
(ECHQ). is evaluated in this section.
This scenario estimates the potential
volumes exempted and corresponding
cost savings associated with expanding
the current list of characteristics to
include all currently listed constituents.
As is the case with wastes now defined
as hazardous by a characteristic, wastes
would be exempt from subtitle C once
treated to remove the characteristic.
Those wastes for which the listing is not
replaced by the expanded
characteristics would still be listed and
subject to the mixture and derived from
rutes. This option may also include
landfill design specifications and
associated meteorological and
geological conditions.

The impact of this option on process
wastes was developed by using the
results of the health-based option with a
multiplier of 100. The Agency, however.
recognizes that under this option,
constituent specific multipliers may be
higher or lower than 100 for specific
constituents. This option may
significantly increase the total number
of constituents managed under subtitle
C. Ultimately, it may also significantly
decrease the volume of waste regulated
under subtitle C, depending on the leveis
selected for DAF multipliers.

Based on the above assumptions. the
total volume of process waste and
residuals projected to be exempt under
this aption is estimated to range from
about 68 to 84 million tons. The total
cost savings is likely to be higher than
the $296 to $364 million under the
multiplier of 100 option. This may result
from less rigorous testing requirements
{based on current TC testing
requirements).

The total volumes of contaminated
media affected by this approach range
from about one-half to nearly 2 million
tons per year, for an annual cost savings
of $397 to $1.456 million. These large
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ranges reflect majcr uncertainties in the
amount of contaminated sail generated
znnually and the actual extent to which
the toxicity characteristic is expanded
{i.e.. the portion of contaminated soil
below proposed levels).

The above savings may be overstated
since some non-hazardcus waste may
be brought into subtitle C whemn the
characteristics are expanded. Depending

" on the ultimate DAFs set for specific
constituents, these savings are also
potentially understated.

EXHIBIT 2.—CHARACTERISTIC MANAGE- |

MENT APPROACH PROCESS WASTE &
CONTAMINATED MEDIA

AHlected
volumes Cost savingy
{miltion {rrilfior S$/y1)
tons/year)
Wastes eligibie
before
treatment 1810 32 216 to 264
Reswduals from |
ather wastes..... [l 8o
Contaminated
madiz .| 042} 397 ta 1,456
Totals............. 68.4 10 84 | 693 to 1,820

3. Technology-Based Approach

Under this option, exemption levels
would be based on the performance of

the best available waste treatment. This |

option mirrors the approach taken in the
subtitle C Land Disposal Restrictions
program, which establishes standards
based on the best demanstrated
available technology (BDAT]. Although

BDAT levels are generally below health- |

based levels, they may in a few cases be
higher than acceptable health-based
levels. For this reasan, the technology-
based option may be combined with
health-based criteria to ensure that if
wastes continue to pose hazards at the
BDAT levels they would not be
exempted.

Volumes of wastes as generated,
rasidues, and contaminated media
exempted by the technology-based
alternative are presented in Exhibit 3.
along with cost savings on treatment
and disposal. The total volume of waste
exempted may range from nearly 55 to
65 million tons per year, with a total cost
savings ranging from approximately
$203 to $250 million per year. -

The Agency assumes that no
contaminated media will be exempt
from subtitle C regulation under the
technology-based approach. This is
because we assume in the baseline of
this analysis that contaminated soils

{the only mediz stadied in this EA) will

| be treated to BDAT levels when they are
excavated, pursuant to the LDR
program. This analysis assumes that all
contaminated soils are excavated and
are then treated to BOAT levels and
subsequently exit subtitle C. However, a
portion: of soils may nat exit subtitle C
either because they are not treated or
because treatment dces not reach BDAT
[evels. The cost savings that cculd result
[ from exempting some of these soils has
not been quantified.

Under the technology-based approach
the greatest share of cost savings results
from exemption of waste residuals
(Exhibit 3). This is estimated at )
approximately 52 million tons per year.
with & corresponding cost savings of
| approximately $140 million annually.

ExHigiT 3.—TECHNOLOGY BASED AP-
PROACH PROCESS WASTE & CONTAMI-
NATED MEDIA

» - Affected
volumes Cost savings
(milicn {million S/yr}
tons/year)
Wastes efigible
before
treatment......._. 3 3w 13 63 to 119
Residuais from
ather wastes . g2 ( 14Q
Contaminated
media ... 0 0
A Totals....ccoe 55 w65 23 w2597

t 4. Contingent Management Approach

The contingent management approach
employs different management
requirements depending on the waste
constituent cancentration. Mast
contaminated wastes and media would
' be regulated under existing subtitle C
requirements. Wastes with low levels of
contamination would be regulated under
RCPRA subtitle D, while media with low
levels of contamination would be
" exempt from subtitle D as well as
subtitle C requirements. Wastes and
media with intermediate levels of
contamination would receive
management appropriate to those Jevels.

Exhibit 4 shows the volumes of
process wastes and coniaminated media
exempted under the contingent
management approach and the rzsulting
cost savings. Uncertainty in the total
volumes cf contaminated media are
reflected in upper and lower values for
these estimates. The upper and lower
estimates also reflect the concentration
of hazardous constituents in process
| wastes and the sub-opticns for

managing cotls irr the intermediate range
of contamination created by the
contingent maragement approach.

Total volumes of process wastes and
contaminated media affected range from
about 9 to 60 million tons per year. Of
this, the greatest volume is for procass
waste, accounting for approximately 58
million tons per year eligible under the
contingent range. The greatest
contributor to total cost savings is
contaminated media at a multiplier of
less than 10, which would produce
savings ranging from $358 to $1,314
million per year.

Under the contingent management
approach, process wastes and
contaminated media affected by the rule
woutd either be entirely exempt from
subtitle C regulation or would be subject
to less stringent management
requirements depending on their levels
of contamination. Process wastes in the
intermediate range of contamination
could either receive full subtitle C
management {in which case there would
be no change from the status que and no
cost saving}, or be placed in a subtitie D
landfill. The cost savings achieved if all
process wastes are placed in a landfill
meeting default requirements for
municipal solid wastes may total 3228 to
$233 million per year. Actual cost
savings within this eontingent category,
however, are likely to be less, dependimg
upon specific management
requirements.

Contamimnated soils in the
intermediate range of contamination
could recefve one management choice
that does not apply to process wastes.
Contaminated soils could be capped inn-
place to meet subtitle D requirements.
As with process wastes, there are no
cost savings for contaminated media
that continue to receive subtitle C
management. However, if all
contaminated mredia currently failing
within the intermediate range (HEN"10-
HBN*100} of contamination were placed
in a subtitle D [andfill, cost savings
would range fromr $35 to $129 million per
year {see EA). If ail contaminated soiis
were capped in-place, the cost savings
would be slightly larger, amounting to
538 to $139 million peryear (see EAJ.
Thus, the full range within this category
is 835 to $139 million cost savings per
year.

Cost savings for in-place capping ate
greater than cost savings for subtitle D
landfilling because the average cost per
ton of capping soil ($18] is Iess than the
average cost per ton of placing soil in a
subtitte D landfill ($72].
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EXHIBIT 4 —CONTINGENT MANAGEMENT APPROACH PRCCESS WASTE AND CONTAMINATED MEDIA

Aftacted volumes

>HBN*10- |

!
‘ <HBNTI0 | “LeNtico |

>r3NT100

Million tons/year

Wastas eligible tefore reatment ard res«guais tom other wasles i 9o 24 58 10 59 ! Al other remain in subtiie C.
Conamnated media D402 <0.11% 0.2} Remaning media.

Tolas ,( Do 26 5810 60 l Remaning.

Ccest saving
. SHBN*10- e
<HBN*10 HBN"100 >HIN100 Total
Milion dollars/year

Wastes aligibia before Treatment and residuais from other waslaes 67 10 132 - 228 t0 233 0 295 10 365
Cortamunated mecia 358 10,1,314 35 10 139 0 393 to 1.453

Toals : 42510 1,446 263 to 372 0 688 10 1,818

5. Comparison of the Options

Four different regulatory options were
considered in this analysis; the health-
based approach, the characteristic
management approach, the technology
approach, and the contingent
management approach. Quantification
of potential cost savings associated with
these options was developed to coincide
with the primary options presented in
the proposed rule. Results presented in
this analysis will provide the reader
with a useful overview of the potential
range of impacts associated with each
primary option in the proposed rule.
Alternative sub-options discussed in the
proposed rule are not quantified in this
analysis. The Agency intends to fully
quantify all aspects of each option ard
sub-option as presented in the final rule.

Total potential cost savings across all
four options, for both process waste and
contaminated media, range from about
$50 o $1.870 million per year. The
characteristic and contingent
management approach appear to
provide the highest general cost savings
to industry, ranging from nearly $700 to
£1,870 million per year. The technoiogy
based approach provides the least cost
savings to industry, at $200 to $260
million per year.

Overall, it appears that those options
that may be the most difficult to
implement, enforce, and maintain, may
provide the most cost savings. However,
potentially significant implementation
cost factors associated with the two
high savings options have not been
Guantified In this analysis. Furthermeore,
potential costs associated with health-
based assurances needed to implement
the contingent and characteristic
cptions may further reduce potential
savings.

D. Potential Health and Environmental
Impacts

1t is the Agency's intent that the
criteria for exempting hazardous wastes
and contaminated media from subtitle C
regulation be set at levels that have
been determined to be protective of
human health and the environment.
Hazardous wastes exempted from
subtitle C regulation would remain
subject to solid waste management
regulations, which would provide an
adequately protective level of
management tailored to the low risks
presented by the wastes.

A more comprehensive discussion of
health and environmental impacts
potentially associated with this
proposed rule is available elsewhere in
the preamble.

E. Economic Impacts

Economic impact analysis is designed
to determine the extent to which specific
groups, such as industries, bear the
costs or receive the benefits of
environmental regulation. This
information is important in evaluating
the fairness of the distribution of
benefits and costs, determining whether
it is important to mitigate such effects,
and assessing the social costs of
regulation or, in the case of this
proposal, the cost savings of
deregulation. The two major types of
economic impacts of the proposed rule
are projected to be cost savings for
hazardous waste generators whose
wastes would be deregulated, and
revenue losses for the waste
management industry.

Based on the analysis of Generator
Survey data, the major industrial sectors
that generate the vast majority of listed
hazardous wastes that could be affected

by this proposal are primary metals and
fabricated metal products: chemicals,
plastics, pharmaceutical, and allied
products; and petroleum refining and
asphalt and coatings production. These
industries would be the main
beneficiaries of cost savings from
changes in hazardous waste
management practices as a result of this
proposed rule.

In addition to generators of hazardous
wastes, this proposal would benefit
those parties responsible for
management of contaminated media.
The affected parties are those who
spend funds on site remediation
activities, such as federal, state, and
lacal governments that conduct. finance.
or oversee remediation activities;
potentially responsible parties (PRPs)
under CERCLA and state laws who
conduct or finance remediation
activities; hazardous waste treatment,
storage, and disposal facilities {TSDFs)
that conduct corrective actions or close
hazardous waste management units; and
firms, such as hazardous waste
generators, that must remediate existing
contaminated sail or clean up future
accidental spills.

Under this proposal, future revenues
to the commercial hazardous waste
management industry could be lower
than in the absence of such a rule; less
hazardous waste and contaminated
media would be required to be treated
and disposed in subttle C facilities.
Cost savings that accrue to generators
as a result of shifts from hazardous to
non-hazardous waste management may
mean losses In revenues for the
commercial hazardous waste
management industry. The net economic
impact on the industry is undetermined.
However, the net impact on society is
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likely to be positive as scarce economic
resources are refocused on the more
hazardous wastes.

Despite potentially large foregone
ravenues for the industry, this proposal
is unlikely to significantly adversely
affect a significant number of
commercial hazardous waste
management firms for several reasons.
First, based on data for 1990, the
industry is healthy and growing. Total
revenues exceeded $2.2 billion in 1990—
more than a 50 percent increase over
1989 revenues.!?! Operating margins for
the industry were 19 percent on average
and rates of return on assets and equity
were 8 percent and 13 percent
respectively, representing a recovery
from declines in 1989. Second. the
industry still faces the prospect of
continued growth in demand for
commercial hazardous waste
management as a result of other
developments, such as increasing
remediation activities (e.g.. RCRA
corrective actions) and the impesition of
the land disposal restrictions. Third,
many of the firms in the commercial
hazardous waste management industry
also operate subtitle D landfills. Thus,
they would benefit from the increased
demand for subtitle D management.

F. Limitations of the Aralysis

The scope and accuracy of the
methodology used to estimate the
potential volumes of process wastes and
contaminated media affected, and the
associated cost savings are constrained
in several ways. The major limitations
include analytical and data constraints,
non-quantified cost savings, non-
quantified expenditures and
unguantified effects on human health
and the environment.

The Agency's analysis relies on data
that have major limitations. For
example, the analysis of process wastes
is based on the Generator Survey, which
reflects 1986 data. The generation and
management of hazardous wastes have
changed congsiderably since then. For
example, at the time the survey was
conducted, a virtually universal
management proactive for wastewater
involved storing large volumes in
unlined pits, called surface
impoundments, where the waters would
be treated prior to reentering the larger
NPDES system, or where wastewaters
would be allowed to remain. In 1988,
these impoundments had to comply with
RCRA's minimum technology
requirements, which meant for the

+i "Commercial Hazardous Waste Management:
Recent Financial Performance and Qutlook for the
Future,” The Hazardous Waste Consultant, July/
August 1991. pp. 4.1 to 420 <o

majority of them that they closed down.
Wastewaters which had been handled
in these impoundments were then
handled largely in tanks. This change in
practice put a premium on minimizing
the amount of wastewater handled. It is
thus possible that pre-1988 volumes of
waters subject to subtitle C are
overstated for that reason.

In addition, the data used in the
analysis of contaminated media are
highly variable from year to year which
makes extrapolation from past records

ifficult. For example, the volumes and
concentration levels of contaminated
soils are highly site-specific and depend
on the depth and location of the
sampling.

The analysis assumes that all states
will adopt this proposal. In fact, the
Resource, Conservation and Recovery
Act allows authorized states to set more
stringent levels. Cost savings may be

_overestimated to the extent that states

adopt more stringent levels than in the
federal proposal. Cost savings, however,
may be underestimated to the extent the
proposal causes the deregulation of
wastes that are hazardous under state,
but not federal rules. Cost savings may
be further underestimated if proposed
levels make it cost-effective for
generators to initiate waste
minimization programs.

Furthermore, this analysis does not
account for changes as a result of the TC
rule. In addition any new or delisted
constituents since 1986 are not included.
Other economic impacts potentially
associated with this proposed rule, but
not addressed here. are numerous.
These may include: corresponding
management impacts associated with
alternative waste generation and
disposal practices. the potential for
transferring waste from tanks to surface
impoundments, alternative engineering
standards and corresponding long-term
capital savings. These are just a few of
the secondary economic impacts
potentially associated with this
proposal. The Agency intends to
address as many of these items as
passible in the analysis to'accompany
the final rule.

Non-Quantified Cost Saving

This analysis does not attempt to
estimate all types of cost savings and
expenditures potentially sssociated with
the proposed Rule. The focus of the
analysis is one savings attributable to
reduced treatment and disposal costs of
process waste (and wastewaters) and
contaminated media. Additional savings
may arise which have not been
estimated.

¢ Avoided treatment costs for
contaminated ground water. While

contaminated media includes both soil -
and ground water, this analysis fccuses
exclusively on contaminated soil and
therefore underestimates the cost
savings. While the avoided costs are -
believed to be significantly smaller for
ground water than soil, large quantities
of ground water contaminated with
listed hazardous wastes can be —
generated by remedial actions.

* Avoided storage costs,
transportation costs, or other hazardous

management costs arising prior to ~
treatment.
Non-Quantified Expenditures

Potential changes in EPA and State -

administrative costs associated with
this proposal are not estimated. While
additional administrative costs will be
involved in receiving, reviewing, and
inspecting eligibility determinations,
cost savings will arise because
hazardous wastes, hazardous waste
management units, and facilities will -
exit subtitle C. It is unclear whether the-
incremental costs would outweigh th
incremental savings. :

G. Data Needs—Request For Comment

Fundamental data limitations kave
been the primary difficulty in
development of the preliminary
economic assessment for this proposed
rule. The Agency recognizes these data
limitations and their impact on the
analysis. One of the purposes of this
proposal is to request data and comment
related specifically to the current rule,
as proposed. The Agency requests data
and comments associated with three -~
general areas of concern: industry;
scientific/testing; and region, state and
local issues.

Industry comments and data are
requesied under three broad categeries:

Waste/Media Generation:

—Actual quantity of listed and/or
characteristic hazardous waste
generated on an average annual basis
over the 1989 through 1992 period.

—Constituents and actual cencentration
levels of constituents linked to
volumes identified above

—Constituent concentration estimates
are needed at various points of
generation and treatment:

—Out of the pipe

—After 1st treatment

—After 2nd treatment

—At point of disposal or discharge

—Actual quantity and extent of spiils
resulting in generation of
contaminated media (30ils,
groundwater).

Waste/Media Management:
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~—Unit costs for treatment of waste and
contamirated media to BDAT levels.
under alternative methods and
aiternative quantity levels.

—Unit costs for management and
storage of waste and/or media.

—Implications potentially associated
with captive vs. offsite treatment
(alternative cost estimates,
management, etc.)

—Estimated pace of remedial activity
for media.

—Potential impacts on costs associated
with alternative engineering
requirements for storage facilities.

—Comments on general facility costs
and impacts/implications potentially
associated with shifting from tanks to
surface impoundments.
Facility/Industry Implications:

—Comments on closure implications
potentially associated with this
proposal.

—Perceived implementation costs
associated with this proposal.

—~—Perceived liability, financial, and
management implications potentially
associated with this proposal.

-—Potential facility operational benefits
as a result of this proposal, such as
potential cost savings and alternative
management practices that may result
if wastewater could be “freed up” to
use again in the plant as make up,
cooling, and closed loop process
water.

Scientific/testing data specifically
requested in conjunction with
development of the final Regulatory
Impact Analysias (RIA)are those
identifying actual test results for
leachates.

Region. State and local comments
requested in conjunction with the EA
include comment on issues such as
perceived rate and extent of adoption by
states, and associated impacts on other
Agency actions. Comment is also
requested in the area of testing and
enforcement, specifically the cost of
mandatory quality assessment/control
testing, the sampling and analysis plans,
and the number cf tests needed for a
representative sampie of specific waste
streams. The current EA for the
proposed rule has been developed under
significant time and data limitations.
The Agency is aware of these
limitations and will work to address
them in the RIA for the final rule. Part of
the procedure for development of a final
RIA includes revision of the current
document based on changes for the final
rule, data revisions, and response to
comments. The Agency has identified
specifiz areas of concern for receipt of
dsta and comments in support of a final
RIA. However, comments need not be

limited to the areas identified above.
General and/or specific comments are
welcome from all interested parties. The
Agency has comiritted to the
development of a full Regulatory Impact
Analysis (RIA) in support of the April
1993 final rule.

XVII. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act. 5 U.S.C. 601-612. whenever an :
agency is required to publish a General
Notice of Rulemaking for any proposed
or final rule. it must prepare and make
available for public comment a
regulatory flexibility analysis that
describes the impact of the rule on small
entities {i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required. however, if the
head of the Agency certifies that the rule
will not have a significant impact on a
substantial number of small entities.

The Economic Assessment conducted
in support of the proposed rule includes
a section, "Impacts on Small Entities.”
The findings in this section are briefly
summarized below.

Small quantity generators (SQGs) are
usually defined as entities that generate
between 100 and 1,000 kilograms per
month of hazardous waste (1.3 to 13.23
U.S. tons per year). Conditionally
exempt small quantity generators
(CESQGSs) are entities that generate less
than 100 kilograms per month of
hazardous waste. The Agency estimates
there are about 65,000 to 70.000 SQGs
generating about 250,000 to 300,000
metric tons of hazardous waste
annually. Multiple industries are
represented by SQGs.

Based on the maximum allowable
volume for SQGs of 1,000 kilograms per
month (13.23 U.S. tons/year), and
estimated pre- demonstration cost
savings of $373/ton, the maximum
tolerable demonstration costs are
estimated at $4.850 per year.
Demonstration costs are fixed costs per
waste stream, while cost savings
depend upon the size of the waste
stream and volume exempted. As a
result, a minimum volume of waste must
be generated in order for any of the
Hazardous Waste Identification options
to be profitable. The small entity
analysis in the Economic Assessment
found that, in general, faciliies would
need to generate a minimum of 200 tons
of eligible hazardous waste per year in
order to have a financial incentive to
seek exemptlion.

Demonstration/implementation costs
have not been fully quantified for SQGs
but are expected to be generally the
same as for larger facilities, except for
an extended allowance for storage. This

factor alone is not expected to
compensate for the several fold increase
in volume needed to insure financial
incentive for SQGs. As a result, the
costs of gaining an exemption appear, in
general. to significantly outweigh
potential treatment and disposal savings
for SQGs.

Demonstration costs under the
erhanced characteristic option (ECHO)
may be lower than other options
because only one-time testing would be
required However, a multiplier of 100
under this option is expected to bring
non-hazardous wastes into the subtitle
C system. The Agency has not fully
quantified demonstration costs under
this option, or the additional waste
volume that may be affected.

The CBEC option is expected to not
significantly impact a substantial
number of small entities because they
generate waste volumes well below the
point of financial incentive.
Furthermore. exemption levels are
considered deregulatory in nature and
thus are expected to provide only
beneficial opportunities for SQGs who
may choose to pursue exemption under
this proposal

However, under the ECHO option it is
possible that a significant number of
small entities may be affected. Due to
the short period of time available to the
Agency to publish this proposal. the
Agency has not had time to develop a
regulatory flexibility analysis for the
ECHO option in today’'s natice. For the
final Regulatory Lnpact Analysis, the
Agency intends to develop a
comprehensive small entity analysis
corresponding to this option. Pursuant to
5 U.S.C. 608(a) (allowing waiver or delay
of initial regulatory flexibility analysis).
I therefore find that publication of an
initial regulatory flexibility analysis for
this rule would be impracticable.

XVTIIL Paperwork Reduction Act

The reporting, notification, or
recordkeeping {information) provisions
in this rule will be submitted for
approval to the Office of Management
and Budget (OMB) under section 3504(b)
of the Paperwork Reduction Act of 1980,
U.S.C. 3501 et seq. Any final rule will
explain how its reporting, notification.
or recordkeeping provisions respond to
any OMB or public comments.

List of Subjects
40 CFR Part 260

Administrative practice and
procedure, Confidential business
information, Hazardous waste.
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+0 CFR Part 261

Hazardous waste, Recycling,
Reporting and Recordkeeping
requirements.

40 CFR Part 262

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Labeling, Packaging and
containers, Reporting and recordkeeping
requirements.

20 CFR Part 264

Hazardous wastes, Insurance,
Packaging and containers, Reparting
and recordkeeping requirements.
Security measures, Surety bonds.

¢0 CFR Part 268

Hazardous waste, Reporting and
recordkeeping requirements.
Dated: April 30, 1992.
William K. Reilly,
Administrator.
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us.

For the reasons set out in the
preamble, it is proposed to amend title
40 of the Code of Federal Regulations as
follows:

{Option 1

PART 260—HAZARDOUS WASTE
IAANAGEMENT SYSTEM: GENERAL

1. The authority citation for part 260
continues to read as follows:

Autbority: 42 U.S.C. 6905, 6912(a), 6921-
6927, 6930. 6934, 6935, 6937, 6938, 6939, and
6974.

2. In 260.10. add the following
definitions in alphabetical order:

§ 260.10 Definitlons.

. . . » L]

Dilution means the addition of
materials, liquid or non-liquid. to
increase the volume of a given waste or
media to reduce constituent
concentrations.

- . - - -

Media means any naturally-occurring
soil or ground water.

» . . - .

Soil means unconsolidated earth
material composing the superficial
geologic strata (materials overlying
bedrock). consisting of clay, silt, sand,
or gravel size particles (sizes as
classified by the U.S. Soil Conservation
Service). or is a mixture of such
materials with other liquids, sludges, or
solids, and is inseparable by simple
mechanical removal processes.

- . . . .

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

3. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912{a), 6921, and
6922.

4. In 261.3, paragraph (e) is removed.

5. In 261.4. paragraphs (a){12} and {13)
(b){13) and (14) are added to read as
foilows:

§261.4 Exclusions.

[a) < . &«

(12} Environmental media (e.g.. soils
and ground water) contaminated or
mixed with one or more wastes listed in
subpart D or with residuals derived from
the treatment, storage, or disposal of a
waste listed in subpart D that meet the
conditions of this paragraph and the
applicable exemption levels specified in
appendix XI to part 261 (for a generic
exemption]: .

(i) Media with constituent
concentrations meeting the exemption
levels for [a generic exemption} in
appendix XI will be considered non-
hazardous sc long as the following
conditions are met:

{A) A sampling and analysis plan is
prepared in accordance with the
requirements specified in appendix XIII
to part 261 prior to the waste being
managed as non-hazardous:

(B) Representative samples of the
contaminated media are analyzed in
accordance with the requirements
specified in appendices XI and X1 to

part 261 prior to the waste being
managed as non-hazardous;

(C) Sampling and analysis of media is
repeated annually for the first two years
an exemption is claimed and every three
years thereafter (for as long as
remediation or generation continue) and
when process or operating changes
(including upsets) occur which could
affect the medium's composition.

{D) Notification of the exemption
claim is received by the Regional
Administrator prior to any management
of media qualifying for exemption under
this paragraph as non-hazardous.
Notification must be resubmitted
annually for the first two years an
exemption is claimed and every three
years thereafter and when process or
operating changes (including upsets)
occur which could affect the medium's
composition. The notification must
include:

(1) The name, address, RCRA ID
number of the person seeking the
exclusion, and identification of the
exemption being sought;

. (2) EPA Hazardous Waste Number;

(3) Average and maximum- -monthly
and annual amount of excluded media:

{4) Name and address of the disposal
facility: and

(5) The following statement signed by
the person seeking the exclusion or his
authorized representative.

Under penalty of criminal and civil
prosecution for making or submission of false
statements, representations, or omissions, [
certify that the requirements of 40 CFR
261.4(a)(12) have been met for all media
contaminated with listed waste excluded
from regulation according to the provisions of
this part. Based on my inquiry of those
individuals immediately responsible for
obtaining the information, I believe that the
information is true, accurate, and complete. {
am aware that there are significant penalties
for submitting false information, including the
passibility of fine and imprisonment. [ have
been authorized. in writing, to make such
declarations by the person in charge of the
generator’'s demonstration.

(i) Notifications of the exemption
must be submitted by certified mail to
the Regional Administrator. Copies of
notifications and all sampling and
analysis records must be kept on-site for
at least three years from the date of
sampling. The three-year generator
record retention period wiil be
automatically extended during the
course of any unresolved enforcement
action regarding the regulated activity or
as requested by the Regional
Administrator. Owners and operators
must retain these records until the
facility is closed.

(iii) As a condition of exclusion and
for purposes of enforcing the conditicns
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set out in this paragraph. any person
qualifying for an exemption under this
paragraph must, upon request of any
duly designated representative of EPA.
furnish information relating to media
excluded under this paragraph and
permit such representatives at all
reasonable times to have access to, and
to copy. all records relating to such
media. to enter the facility al reasonable
times, and to inspect and obtain samples
of such media and samples of any
containers or labeling for such media.

(iv) On. or within, 5 working days of
submitting a first notification of
exemption under this paragraph, the
person claiming the exemption must
submit a notice with the following
information for publication in a major
local newspaper of general circulation.
The claimant must provide the Regional
Administrator with certification of
submitting the notice for publication.
The claimant must also make the
notification and all supporting data and
documentation available for public
review and copying, at a location at or
near the facility, for sixty days following
publication of the newspaper notice.
The notice, which shall be entitled
*Claim of Exemption from the Definition
of Hazardous Waste under 40 CFR
261.4," must include:

{A) The name, address, RCRA ID
number of the person seeking the
exclusion, and identification of the
exemption being sought:

(B) Description of the waste and EPA
Hazardous Waste Number;

{C) Average and maximum monthly
end annual amount of excluded media:
and

{D) Name and address of the disposal
facility;

(E) Name and address of the location
where the notification provided to the
Regional Administrator and all
supporting data and documentation for
the exemption can be viewed and
copied by interested parties, and the
length of time the information will
remain available, and

(F) The name and address of the
Regional Administrator where written
comments on the exemption claim can
be submitted.

{v) The exclusion under this provision
does not apply to:

{A) Media that are contaminated with
F020, F021. F023, Fo24, F027, F028, K00,
K008, K010, K017, KD23, K024, K026,
K027, K036, K037, K038, K033, K040,
K043, K044, K045, K047, K099, K119 and
P110 and media that are contaminated
with 40 CFR 261.33 wastes that are not
listed in appendix XI;

(B) Contaminated media containing
any constituent in appendix 1 that is
quantitatable at a level that exceeds the

concentration-based exemption criteria
level for that constituent:

(C) Contaminated media when the
actual detection limit for a constituent
(other than the 40 CFR part 261,
appendix VII constituents for which the
contaminating listed waste was listed)
exceeds the concentration-based
exemption criteria quantitation limit
specified for that constituent in
appendix 2 and the applicable
concentration-based exemption criteria
level is below that quantitation limit;

(D) Contaminated media that are
diluted in ways not permitted under the
land disposal restrictions in 40 CFR part
258 (rather than treated to reduce
constituent loadings) to achieve the
concentration-based exemption criteria
levels:

(E} Contaminated media that change,
or are changed, over time from the
media characterized in the exemption
determination due to reconstitution,
process upsets or changes, or other
factors affecting media composition or
leaching; and

{F) Contaminated media that exhibit
any of the characteristics of hazardous
wastes listed in subpart C.

(13) Environmental media (e.g., soils
and ground water) contaminated or
mixed with one or more wastes listed in
subpart D or with residuals derived from
the treatment, storage, or disposal of a
waste listed in subpart D that meet the
conditions of this paragraph and the
applicable exemption levels specified in
appendix X1 to part 261 [for a contingent
management exemption}:

(i) Before these hazardous wastes will
be considered exempt from full
regulation under this paragraph, the
generator must comply with the
following conditions:

(A) Sampling and analysis in
accordance with the procedures and
documentation requirements syt forth in
appendix XIII that demonstrates that the
constituent concentrations in the media
meet the applicable exemption levels in
appendix XII. Sampling and analysis of
media claiming an exemption under this
paragraph must be repeated annually for
the first two years the exemption
claimed and every three years
thereafter, and when changes to the
production or treatment process
{including upsets) occur that could affect
waste composition;

(B) Notification of the Regional
Administrator that an exemption is
claimed for the media undér this
paragraph and certification that the
constituent concentrations in the media
meet the exemption levels set forth in
appendix XI and that the media wastes
will be disposed of in a unit meeting the
criteria set forth in paragraph

{a}(13){i){(C) of this section. Notifications
of the exemption must be submitted by
certified mail to the Regional
Administrator and must be resubmitted
annually for the first two years of the
exemption and every three years
thereafter, when changes to the
production or treatment process
(including upsets) occur that could affect
media composition, and when there are
changes in the identity of the designated
disposal facility. The notification must
include:

{1) The name, address, and RCRA ID
number of the person seeking the
exemption and identification of the type
of exemption being claimed;

{2) Average and maximum monthly
and annual amounts of excluded media;

{3) Name and address of the disposal
facility; and

(4) The following statement signed by
the person seeking the exemption or his
authorized representative:

Under penalty of criminal and civil
prosecution for making or submission of false
statements, representations, or omissions, |
certify that the listed hazardous waste for
which | assert an exemption from regulation
according to the provisions of this part meet
the exemption levels set forth in appendix X1
to 40 CFR part 261 and that the disposal
facility identified in this notification contains
units meeting the criteria of 40 CFR part 258.
subpart D. Based on my inquiry of those
individuals immediately responsible for
obtaining the information. I believe that the
information upon which the claim of
exemption i3 based is true, accurate and
complete. § am aware that there are
significant penalties for submitting false
information, including the possibility of fine
and imprisonment

(C) Media meets the applicable LDR
requirements of 40 CFR part 268 and is
disposed of in a unit meeting the design
criteria of 40 CFR part 258 subpart D.

{ii) Prior to satisfaction of all
conditions for the exemption under this
paragraph, including the condition that
the media are managed in accordance
with the applicable management
standards, the wastes are hazardous
wastes subject to full subtitle C
regulation.

(iii) Notifications, and all sampling
and testing plans and records upen
which an exemption claim is based must
be kept on-site for at least three years
from the date of sampling. The three-
year record generator retention period
will be automatically extended during
the course of any unresolved
enforcement action regarding the
regulated activity or as requested by the
Regional Administrator. Owners and
operators must retain these records until
the facility is closed.
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(iv} Any person qualifying for an
exemption under this paragragh must,
upon request of any duly designated
representative of EPA. furmish
infcrmaticn relating to media exempted
wrier this paragrapn and permit suci
representative at all reasonable times to
kave accesa to, and to copy, all records
relating to such media. to enter the
facility at reasonable times, and to
inspect and chtain samples of such
media and samples of any containers or
labeling for such media.

(v) Responderts ia actions to enforce
this paragraph who raice a claim that a
certain material is exempt from
regulation under this section must
demcnstrate, through appropriate
documentation, satisfaction of ail
cenditicns necessary for the exemption.

(vi) On or within § working days of
submitting a first notification of
exemption under this pzragraph, the
person claiming the exemption must
submit a notice with the folicwing
information for publication ir a major
local newspaper of general circulation.
The claimant must provide the Regional
Administrator with certification of
submitting the notica for publication.
The claimant must also make the
notification and ali supporting data and
documentation available for public’
review and copying, at a locatien at or
near the facility, for sixty days foilowing
pubiication of the newspaper nctice.
The notice, which shall te entitled
“Claim of Exempticn from the Definition
of Hazardous Waste under 40 CFR
251.4," must include:

(A} The name, address, RCRA [D
number of the person seeking the
exciusion, and identification of the
exemption being sought:

(B) Description of the waste and EPA
Eazardous Waste MNumber;

{C) Average and maximum monthly
and annual amount of excluded media:
and

(D} Name and address of the dispcsal
facility;

(E} Name and address of the location
where the notification provided to the
Regional Administrator and all
supporting data and documentation for
the exemption can be viewed and
copied by interested parties, and the
length of time the infcrmation will
remain availabie, and

(F} The name and address of the
Regional Administratar where written
comments on the exemption claim czn
be submitted.

(vii) The exclusion under this
provision does nat apply ta:

(A) Media that are contaminated with
Fo20, Fo21, Fa23, F024. F027, F028, K001,
K009, K010, K017, K023, K024, K026,
K027, K036, K037, K038, K039, K040,

K043, K044, K045, K047, X099, K119 and

10 and media that are contaminated
with 40 CFR 261.33 wastes that are not
listed in appendix XII;

(Bj Contaminated mazdia ccataining
any constituent in appendix XII that is
guantitatable at a levei that axceeds the
concentration-based exemption criteria
leve! for that constituent

(C) Contaminated media when the
actual detection limit fer a constituent
(other than the 40 CFR part 251,
appendix VII constituents for which the
contaminating listed waste was listed)
exceads the concentration-based
exemption criteria quantitation limit
specified for that constituert in
appendix XII aad the appiicable
concentration-based exumption criteria
level i3 below that quantitation limit;

(D} Contaminated media that are
diluted in ways not permitted under the
land disposal restrictions in 46 CFR part
238 (rather than treated to reduce
constituent loadings) tc achieve the
concentration-tazed exempticn criteria
levels:

(E} Contaminated media that change
or ere changed cver time from the media
characterized in the exemption
determination due to reconstituticn,
process upsets or changes, or other
factors affecting media composition or
leachirg; and

(F} Cortaminated media that exhibit
any of the characteristics of hazardous
wastes listed in subpart C.

(13) Waste listed in subpart D;
residuals from treatment, storage, and
disposal of waste listed in subpart D;
mixtures of solid wastes and wastes
listed in subpart D; and materials that
contain wastes listed in subpart D that
meet the conditions of this paragraph
and the applicable exemption levels
specified in appendix XII to part 261:

(i} Wastes with constituent
cor.centrations meeting the exemption
levels for fa generic exemption} in
appendix X1 will be considered non-
hazardous so }ong as the following
conditions are met:

(A) A sampling and analysis plan is
prepared in accordance with the
requirements specified in appendix X1}
to part 261 prior to the waste being
managed as ron-hazardous;

(B} Representative samgles cf the
wastes are analyzed in accordance with
the requirements specified in

"appendices XI ard XIII to part 261 prior

to the waste being managed as non-
hazardous;

{C) Sampling and analysis of waste is
repeated annually for the first two years
an exemption is claimed and every three
years thereafter (for as long as
remediation or generation continue} and

whern process or operating changes -
{(including upsets) occur which could
affect the medium’s compositicn.

{D) Nctification of the exzmption
claim and certification thet all -
conditions of the exempticn have been
met is received by the Regicnal
Administrator prior to any manzsgement
cf waste quaiifying for exemption under -
this paragraph as non-hazardcus.

Netification must be resutmitted

annuaily for the first two years an

exemptlion is claimeg and every three hat
years thereafter and wheaa precass or
operating changes (includiag upsets}
occur which could affact the medivm's
ccmposition. The notificaticn must
inciude:

(1) The name, address, and RCRA ID
number of the person seeking the
exciusion and identification of the type
of exerzption being claimed:;

(2} EPA Hazardous Waste Number;
(3) Average and maximum morthly
and annual amount of excluded media:

(4) Name and address of the disposal
facilitv; and

(5) The following statement signed by
the person seeking the exclusion or his
authorized representative.

Under penalty of criminal and civil ‘
prosecution {or making or submission of false .
statements. representations, or omissions, |
cert:fy that the requirements of 40 CFR
251.4{:){13) have been met for all waste
exciuced from regulation accerding to the
provisicns of this part. Based on my inquiry
of those individuals immediately responsible
for obtaining the infcrmaticn. 1 believe that
the information is true. accurate, and
complete. | am aware that there are
significant penalties for submitting false
information, including the possibility of fine
and imprisonment. I have been authorized, in
writing, ‘o maka such declarations by the
person in charge of the generztor's
demonsuation

(i) Notifications of the exemption
must be submitted by certified mail to
the Regional Administrator.
Notifications and all sampling and
analysis records must be kept on-site fcr
at least three years from the date cof
sampling. The three-year generatar
racord retention period will be
automatically extended during the
course of any unresolved enforcement
action regarding the regulated activity or
as requested by the Regional
Administrator. Owners and operators
must retain these records until the
facility is closed.

(iii} As a condition of exclusion ana
for purposes of enforcing the conditions
set out in this paragraph, any percon
qualifying for an exemption under this -
paragraph must, upon request of any
duly designated representative of EPA,
furnish information relating to waste
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excluded under this paragraph and
permit such representatives at all
reasonable times to have access to. and
to copy. all records relating to such
waste. to enter the facility at reasonable
times, and to inspect and cbtain samples
of such media and samples of any
containers or labeling for such waste.

{iv) Respondents in actions to enforce
this paragraph who raise a claim that a
cersain waste is exempt from reguiation
under this section must demonstrate.
through appropriate documentation.
satisfaction of all conditions necessary
for the exemption.

{v} On or within 5 working days of
submitting a first notificaticn of
exemption under this paragraph. the
cerson claiming the exemption must
submit a notice with the following
information for publication in a major
local newspaper of general circulation.
The claimant must grovide the Regional
Administrator with certification of
submitting the notice for publication.
The claimant must also make the
notification and all supporting data and
documentation available for public
review and copying. at a location at or
near the facility, for sixty days following
publication of the newspaper notice.
The notice, which shall be entitled
“Claim of Exemption from the Definition
of Hazardous Waste under 40 CFR
261.4," must include:

(A) The name, address. RCRA ID
number of the person seeking the
exclusion, and identificaticn of the
exemption being sought;

(B) Description of the waste and EPA
Hazardous Waste Number;

(C}) Average and maximum monthly
and annual amount of excluded media:
and

(D) Name and address of the disposal
facility:

{E) Name and address of the location
where the notification provided to the
Regional Administrator and all
supporting data and documentation for
the exemption can be viewed and copies
by interested parties, and the length of
time the information will remain
available, and

(F) The name and address of the
Regional Administrator where written
comments on the exemption claim can
be submitted.

{vi) The exclusion under this precvision
Zces not apply to:

(A) EPA Hazafdous Waste iNgs. F020,
F021. F023, F024, Fo2r, F028, K001. K009,
K010. K017, X023, K024, K026, K027,
X036, K037, K038, K039, K040, K043.
K044, K045 K047, K099, K116 and P110
and 40 CFR 261.33 wastes that are not
listed in appendix XI;

{B] Wastes containing any constituent
in appendix X! that is quantitatable at a

tevel that exceeds the exemption level
under this paragraph for that
coastituent;

(C) Wastes when the actual detection
limit for a constituent {other than 40
CFR part 261. appendix VII constituents
for which the waste was listed) exceeds
the quantitation limit specified for that
constituent in appendix X1I the
applicable exemption level set forth in
appencix XII is below that quantitaticn
limit:

{D) Wastes that are diiuted (rather
than treated to reduce constituent
loadings] to achieve the exemption
levels set forth in appendix XII;

{(E) Wastes that change or are changed
over time from the waste characterized
in the exemption determination due to
recenstituticn, process upsets or
changes, or other factors affecting waste
composition or leaching;

(F) The uait in which the exempt
waste was managed pricr to exemption,
unless excluded under the provisions of
40 CFR 260.20 and 250.22; and

(G) Wastes that exhibit any of the
characteristics of hazardous wastes
listed in subpart C.

(14} Residuals from treatment, storage.
and disposal of waste listed in subpart
D that meet the applicable treatment
standards under 40 CFR part 268 and the
conditions of this paragraph and the
applicable exemgtion levels specified in
appendix XII to part 261 for contingent
management exemptions:

(i) Before these hazardous wastes will
be considered exempt from full
regulation under this paragraph, the
generator must comply with the
following conditions:

{A) Sampling and analysis in
accordance with the procedures and
documentation requirements set forth in
appendix XII that demonstrates that the
constituent concentrations in the waste
meet the applicable exemption ievels in
appendix XII. Sampling and analyvsis of
wastes claiming an exemption under
this paragraph must be repeated
annually for the first two years the
exemption claimed and every three
years thereafter, and when changes to
the producticon or treatment process
{including upsets) occur that could affect
waste composition:

{B) Notification of the Kegional
Adrministrator that an exemption is
claimed for these wastes under this
paragraph and certification that the
constituent concentrations in the waste
meet the exemption levels set forth in
anpendix XII that the waste will be
disposed of in a unit meeting the design
criteria of 40 CFR part 258, subpart D.
I¥o:ifications of the exemption must be
submitted by certified mail to the
Regional Administrator and must be

resubmitted annually for the first two
vears of the exemption and every three
years thereaiter, when changes tc the
prcduction or treatment process
{including upsets) occur that could affec:
waste composition, and when there are
changes in the identity of the designated
disposatl facility. The notification must
inciude:

{7} The name, address. and RCA ID
number of the person seeking the
exemp'ion and identification of the type
of exemption being claimed:

(2) EPA Hazardous Waste Number
and description of the process
generating the waste;

{3) Average and maximum monthly
and annual amounts of excluded waste:

(4) Name and address of the disposal
facility; and

(5) The following statement signed by
the person seeking the exemption or his
authorized representative:

Under penalty of criminal and civil
prosecution for making or submission of {alse
statements. representations, or omissions, [
certify that the listed hazardous waste for
which I assert an examption from regulation
according to the provisions of this part meet
the exemption levels set forth in appendix XII
to 40 CFR part 261 and that the disposal
facility identified in this notification contains
units meeting the design criteria of 40 CFR
part 258, subpart D. Based on my inquiry of
those individuals immediately respensible for
obtaining the information, 1 believe that the
information upon which the claim of
exemption is based is true, accurate and
complete. I am aware that there are
significant penalties for submitting false
information. including the possibility of fire
and imprisonment.

{C) The wastes meet the applicable
LDR requirements of 40 CFR part 288
and are disposed of in a unit meeting the
design criteria of 40 CFR part 258,
subpart D.

(i1) Prior to satisfaction of all
conditions for the exemption under this

-paragrapt. including the condition that

the wastes are managed in accordance
with the applicable management
standards, the wastes are hazardous
wastes subject te full subtitle C
regulation.

(iil) Notifications, and all sampling
ard testing plans and records upon
which an exemption claim is based must
be kept on-site for at least three vears
from the date of sampling. The three- -
year generator record retention peried
will be automaticzlly extenced during
the course of any unresolved
enforcement action regarding the
regulated activity or as requested by the
Regional Administrator. Owners and
operatars must retain these records until
the faciiity is closed.
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(iv} Any person qualifying for an
exemption under this paragraph must,
upon reguest of any duly designated
representative of EPA, furnish
information relating to wastes exempted
under this paragraph and permit such
representative at all reasonable times to
have access to, and to copy, all records
relating to such wastes, to enter the
facility at reasonable times, and to
inspect and obtain samples of such
wastes and samples of any containers or
labeling for such wastes.

(v} Respondents in actions to enforce
this paragraph who raise a claim that a
certain material is exempt from
regulation under this section must
demonstrate, through appropriate
documentation, satisfaction of all
conditions necessary for the exemption.

(vi) On or within 5 working days of
submitting a first notification of
exemption under this paragraph, the
person claiming the exemption must
submit a notice with the following
information for publication in a major
local newspaper of general circulation.
The claimant must provide the Regional
Administrator with certification of
submitting the notice for publication.
The claimant must also make the
notification and all supporting data and
documentation available for public
review and copying. at a location at or
near the facility, for sixty days following

publication of the newspaper notice.
The notice, which shall be entitled
“Claim of Exemption from the Definition
of Hazardous Waste under 40 CFR
261.4." must include:

(A) The name, address, RCRA ID
number of the person seeking the
exclusion, and identification of the
exemption being sought;

(B) Description of the waste and EPA
Hazardous Waste Number;

(C) Average and maximum monthly
and annual amount of excluded media:
and

(D) Name and address of the disposal
facility:

(E) Name and address of the location
where the notification provided to the
Regional Administratcr and all
supporting data and documentaticn for
the exemption can be viewed and
copied by interested parties, and the
length of time the information will
remain available, and

(F} The name and address of the
Regional Administrator where written
comments on the exemption claim can
be submitted.

{vii) The exclusion under this
paragraph does not apply to:

{A) EPA Hazardous Waste Nos. F020,
F021, F023, F024, F027, F028, K001, K009,
K010, K017, K023, K024, K026, K027,
K028, K37, K038, K039, K040, K043,
K044, K45, K047, K099, K119 and P110

Appendix VIII—Amended

and 40 CFR 261.33 wastes that are not
listed in appendix XII:

(B) Wastes containing any constituent
in appendix XII that is quantitatabie at a
level that exceeds the exemption level
under this paragraph for that
constituent;

(C) Wastes when the actual detection
limit for a constituent (other than 40
CFR part 261, appendix VII constituents
for which the waste was listed) exceeds
the quantitation limit specified feor that
constituent in appendix XII and the
applicable exemption level set forth in
appendix XII is below that quantitation
limit;

(D) Wastes that are diluted (rather
than treated to reduce constituent
loadings) to achieve the exemption
levels set forth in appendix XII:

(E) Wastes that change or are changed
over time from the waste characterized
in the exemption determination due to
recanstitution, process upsets or
ckanges, or other factors affecting waste
composition or leaching;

(F) The unit in which the exempt
waste was managed prior to exemption,
unless excluded under the provisions of
40 CFR 260.20 and 260.22; and

{G) Wastes that exhibit any of the
characteristics of hazardous wastes
listed in subpart C.

8. In appendix VIII of part 261, add the following hazardous constituents in alphabetical order:

Appendix VIII—Hazardous Constituents

Cemmen name

Chemical abstracts name

Chermcai Hazardous
absracts No.  wasie Mo.

Acenaphthene Acenaghthylena, 1,2-dihydra 83-32-9 ORI
Acetaldehyde 75070 Leot
Acetone . - . Z-Prcipanone - - : 67-64-1 reo2
Acrfic acid - R - - _7e-10-7 Lees
Benzoik) uoranthene ....... .. Same 201-08-2 e —
Benzy! a!cc:hnl - x Benz.enememanol - . : 100-51-8
n-Butyl alcc'mol - - - - - 3 71-36-3 reat
Chloroditromo-methane; Citromo-chicromethane e Mem.ane, dibromoch!oro-. - - 124-48-1
Cumena - X - - - : 98-82-8 Loss
Cyclohexanone 108-94-1 Losz
Di-n-butyl p'hthajate - . 1,2~8.enzenedica:<boxylic a'dd, dibutyl ester - . B4-74-2 Les9
Cimemy{anline - : : - - - 3 124-40-3 ueg2
1,4-Dioxano'3 - . Sam? - - x 123-91-1 ucs
Ethyl aceta.te " . : - - 3 141-78-5 2
Elylbenzene : - Benz.ene. ethyi- - - x 100414
Ethyl amer. . . : - - : 60-29-7 ure7
Furan 110-00-9 U124
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Chemical Hazardous
Common rarre Chemical abstracts name abstracts No.  waste No.
Isoptcrona 2-Cyciohexen-1-one, 3.5,5-timethyl 78-53-1
Metnaro! 67-56-1 U1s
Matnyt isoqutyi ketore 108-10-1 U161
Prenantrere Same 85-01-8 e
Stprene - Benzene. etneny! 100-42-5 e
Vanacium Same Toal [
KIVBOB ....coocomreeccenm s ccmnsamesecemsanes s ens tnsccrnsrassesnen siaes Benzere, dimenyt 1330-20-7 U239
Zinc Same Tol e -
7. At the end of part 261, appendices XI. XII and XIII are added to read as foilows:
APPENDIX XI—CBEC FOR MEDIA
i Toer 1
! Chemcal : . Tier 2
Exempton Possible Exemption
Comman name ! } apstact Tovers for so%??('“ ;| swaas tovels for . Possible | Exempton
: s0is 3 (mg/ kg)’“g fmethod for | leachate ¢ loachaie SW-846 tevels for
kg) scils & {mg/L) (mg/U) method lor | leachate *
{ leachate {(rmg/0
Acenaphthene I B3-32-9 1000 07 8270 20 0.0 8270 2
- Acsetcne {2-propancone) L 67641 1000 A 8240 40 A 8240 400
Acetonitrile {Mmethyl CYande) .........oeceereesrienns P 75-05-8 - 500 1 8240 2 1 128240 20
Aceloohanone © 98-86-2 -1C00 7 8270 40 01 8270 400
Acrolein .4 107-02-3 1000 €05 8240 7 008 12 8240 70
Acrylamice ! 79-66~1 2 A 8260 82-5 A 8260 oces
Acrylonitnle L 107-13-1 2 .00s 8240 £} .cos 12 8240 .06
Aldnn L 309-00-2 07 003 8080 2E-5 4€ -5 8080 £02
Anilire {tenzensamine) i 62-53-3 200 7 8270 0.06 0 8270 6
Antimony (and compouncs N.O.S).....ocvieneaens | 7440-36-0 30 20 6010 0.1 .03 T041 1
Aramite 140-57-8 40 1 8270 0.01 02 8270 1
Arsenic (and compounds N.O.S.) ...... 7440-38-2 20 7 7060 05 o0 7C60 5
Barium (and compounds N.O.S)) ....... 7440-39-3 1000 1 6010 20 02 6010 200
Benz[alanthracene 6-55-3 .05 .009 8310 C.Co1 E ~4 8310 io}
Benzene 71-43-2 40 05 8260 0.05 .005 8260 5
Benzidine 92-87-5 005 2 8270 2£-§ 03 8270 ZE -4
Benzo(t)fuoranthene ! 2085-99-2 A o 8310 0.002 2€E 4 8310 02
Benzo(a)pyrene 50-32-8 2 02 8310 0.002 2E 4 8310 .02
BONZOMICAIONTD ..cc.ooeeceeeevree e | 98-07-7 09 oc4 8121 3E -5 6E -5 ; 8121 /8 .003
Banzyl alcohol v 100-51-8 10C0 1 8270 100 | 02 | 8270 1050
Serzyl chicnde e, 100347 7 ] 8121 0.002 | .coz | gra1 ! 2
Saryllium {and compounds N.OS)....... io7aa0-0127 03 2 6010 0.0% 1 £03 i 8010 . R
Bis(2-chlorosthyl) ether ....... AR AR P 7 B ) A 7 8270 3E 4 003 ¢ 8110 | 03
&15{2-chloroisopropyt) etner. i 35638-32-9 20 .7 8270 0.005 01} 8270 | 5
Bis{2-ethythexyl) phthalate..... Io117-81-7 80 7 8270 04! o1} 8270 | 4
Sromodichioromethane ' 75-274 9 €05 8260 cC3 005 | 8260 3
8romomethane ! 74-83-9 100 .GCS 8260 5 005 | 8260 s
Butanol b 71-38-3 1CC0 R 8240 40 K ] 8240 100
8uty! benzyl phthalate . . 85-88-7 1000 7 8270 1 .01 9270 10
2-sec-Sutyl-3.6-diniroghenol {DiN0SeD) ............  B3-85-7 B8O o0 8150 o7 70 -5 | 8150 7
Cadmium (and compounds N.O.S) e 7340-43-9 40 3 6010 65 o1 | 7131 5
Carbon disulfide i 75150 1000 R 8240 40 R 8240 2C0
Carbon tetrachlorice © E6-23-S 9 £05 8260 £5 008 i 8260 5
Cnlordare L B7-74-9 09 €09 8080 02! 1E 4 3080 2
P-ChIOrOANINNG. .....cveeeoecerevmnreres e . 10647-8 300 1 8270 1 02| 8270 10
CIOMODBNZENG .eervcre e cmeeeemarcercinaseret. 108280=7 1000 | .£0S 8260 ' €05 | 8260 10
Chniorobenzilate = i 510-15-6 1CCO 7 8270 7 Ori - 8270 70
2-Chioro-1.3-butadiene (cnlaroprene).. 2 126-39-8 1600 .0C5 8260 7 €05 8269 TC
Crlorodibrememetians ... eeveeeveececneane M 124-48-1 10 .005 8260 co4 .005 8260 4
Chloroform 67-56-3 200 £05 £260 06 £05 8260 6
Chicromethare (Methyl Chionda) crererceeees. 74-87-3 30 | 005 8260 03 005 8260 3
2-Criorophenot '\ 95-57-8 4C0 7 8270 2 01 8270 20
3-Chioropropens (allyl ChIOAC) ...o.ceeeveerrereceaness L 107-05-1 £0 €05 £240 02 005 8240 2
Chromum (and compounds M.O.S.Ju et 7430-47-3 aco C 6010 1 at 7191 10
Chrysene I 218-01-9 10 Ri 8310 002 002 3310 02
Crescls ! 1319-77-3 1000 7 8270 20 01 8270 200
Cumene ! 98-32-8 005 8240 10 .005 8240 100
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APPENDIX XI—CBEC FOR MEDIA—Continued
Ter 1
Tier 2
Chemical c .
Exemgtion Possible Exemgpucn

Commeon name ! asiact | ocgctor | EOC o | sw-s4s eveis ot | eoc Possble | Exempson

- sauls ? (mg/ ) 9 method for leachate ¢ tea cha?; SW-846 levels for

kg) S soils 3 (mg/L) /L) method for | leachate ’

mg leachats {(mg/U)

Cyanide (amenrable) 57-12-5 1000 .04 $010 2 .04 9010 20
2.4-Dichloroprenoxyacetic acid (2,4-D) .............] 94-75-7 800 1 8150 7 .002 8150 7
[e]a]e} 72-54-8 5 .007 £080 001 1E 4 8080 1
DOE 72-55-9 3 .003 8030 .001 4E -5 8080 R
DOT. 50-29-3 3 008 8080 Ralo}] 1E -4 8080 R
Diailate 2303-16-4 20 7 8270 .0cs .01 8270 .6
Dibenz(a,hjanthracene 53-70-3 .02 .02 8310 .003 3E 4 8310 .03
1,2-Cibromo-3-chloropeopane ........ $6-12-8 8 005 8260 092 3E -5 8011 02
Cibromomethane (methylene bromide).... 74-95-3 800 .005 8260 4 .005 8260 40
1.2-Dichlerobenzene 95-50-1 1000 .01 8260 6 .01 8260 60
1,4-Dichlorobenzena 106-46-7 50 .005 8260 75 .005 8260 7.5
3,3"-Dichicrobenzidine 91-54-1 2 1 8270 3E -4 .02 8270 .08
Dichlorodifluoromethane 75-71-8 1000 005 8260 70 .C05 8260 7C0
1,1-Dichloroethana.........cccoceverveiecccrsnrccir s 75-34-3 1000 7€ 4 8021 40 7E 4 8021 400
1,2-Dichioroethane 107-06-2 10 .005 8260 05 005 8260 5
1.1-Dichicroethylene 75-35-4 2 .00S a260 07 005 8260 7
cis-1,2-Dichlorgethylene 156-60-5 800 .005 8260 7 .005 8260 7
trans-1,2-Dichioroethylene 156-60-5 1C00 .005 8260 1 .005 8260 10
Dichloromethane (Methylene Chlorice}.... 75-09-2 100 .005 8240 .05 .005 8240 5
2.4-Dichlorophenol 120-83-2 200 7 8270 1 .01 8270 10
1,2-Cichioropropans 78-87-5 20 005 8260 05 005 8260 .5
1.3-Dichloropropene 542-75-6 6 .00S ‘8240 .002 .cos 8240 2
Dieldrin 60-57-1 .07 .co1 8060 2E -5 2E -5 8C80 .002
Qiethyl phthatate B84-56-2 1000 7 8270 00 .01 8270 3000
Dietnylstibestrot 56~-53-1 2E 4 3 8270 7€ 8 .02 8270 7E -6
Dimethoate. 60-51-5 20 A 8141 .07 .003 8141 7
3,3-Dimethoxybenzidine 119-30-4 80 7 8270 .03 B 8270 3
7.12-Dimethylbenz(a)anthracenae.... 57-97-6 0.05 7 8270 1E -5 .01 8270 001
- 3,3-Dimethylbenzicine 119-93-7 1 7 8270 A€ -5 .01 8270 002
2 .4-Dimethyiphenol 105-67-9 1000 .7 8270 7 .01 8270 70
Dimethy! phtalate 131-11-3 1000 .7 8270 4C0 .01 8270 40CQ
1.3-Dinitrobenzens......... 25154-54-5 8 3 8330 04 004 8330 4
2.4-Dinirophenol 51-28-5 200 3 8270 7 .05 8270 7
2.4-Dinitrotoluene 121-14-2 2 7 8270 5E -4 .0 8270 05
2.6-Dinitrotoluene 606-20-2 2 7 8270 5E 4 .01 8270 05
Di-n-butyt phthalate 84-74-2 1000 7 8270 40 .01 8270 400
Di-n-octyl phthalate 117840 1000 7 8270 7 .01 8270 70
1,4-Dioxane.... 123-91-1 100 .1 8260 .03 B V31 8260 3
2378 TCDDioxin 1746-01-6 7E -6 1E -6 8290 5€ -7 1E -8 8290 5g -5
2378 PeCDDioxins 1E -5 1E -6 8290 4E -9 1E -8 8290 AE -7
2378 HxCODDioxins 7E -5 25E -8 8290 2E -8 25€E -8 8290 2E -6
2378 HpCODioxins 7€ 4 25E -6 8290 2E -7 2.5E -8 8290 2E -5
oCco0 3268-87-9 7E-3 5E -6 8290 2€ -6 SE -8 8290 2E ¢
Diphenytamine 122-39+4 1000 7 8270 9 K} 8270 )
1.2-Oiphenylhydrazine 122-66-7 1 3 8270 4AE 4 01 8270 .04
Disutfoton ......veveeccemrercereireens 293-04-4 3 04 8141 .01 7E -4 8141 1
Endosuifan ..... 115-29-7 4 .Cog 8080 .02 1E = 8080 2
Endrin 72-20-8 20 .Co4 8030 .02 §E -5 8080 2
Eprchicrohycrin 106-89-8 10 R 8910 .04 .1 138010 4
2-Ethoxyethanol 110-80-5 1000 1 8260 100 1 12 8260 1CC0
Ethy! acetate 141-78-6 100 1 6240 300 .1 8240 3Ce0
Ethyibenzene 100-41-4 100Q .£25 8250 7 .20s 8260 70
Eihyl ether 29-7 1000 4 8240 70 A 8240 7ca
Ethyl methacrylate 97-63-2 10C0 .005 8240 z0 .005 8240 clve}
Ethyl methanasulfonate 62-50-0 0.co4 1 8270 1E -6 0.02 8270 1E -4
Ethylene dibromide 106-93-4 0.01 .05 8260 S5E —4 3E 4 8011 .005
Famphur 52-85-7 3 1 8270 0.0 0.02 8270 Al
Fluoranthene 206-44-0 1000 7 70 10 0.01 8270 130
Fluorene 86-73-7 1000 -1 8310 10 0.002 8310 100
Formic acid 64-18-6 1000 2 8015 70 0.2 8015 7080
Furan 110-00-9 a0 A 8240 Q.4 0.1 8240 4
2378 TCOFuran 51207-31-9 7E -5 1E -6 8290 - 2E -8 1E -8 _ 8290 2E 6
12378 PeCDFuran 1E 4 1E -6 8250 4E -8 -8 8290 3E -6
23478 PeCDFuran 57117-31-4 1€ -5 1E -6 8250 4E-9 | 1€ -8 8290 4E -7
2378 HxCDFurans 7E -5 2.5 -6 8290 2E -8 2.5E 8 8290 22 5
2378 HpCDFurans 7E 4 25E -6 8290 2€ -7 2.5€ -8 8290 2E -5
OCDF 7E -3 5E -6 8290 2E -6 SE -8 8290 28 4
Heptachior. 76—44-8 0.2 .002 8080 0.004 JE -5 8080 .04
Heptachior epoxide 1024-57-3 0.1 06 8080Q 0.002 8E 4 8G8a 02
Hexachlorobenzena 118-74-1 0.7 .004 8121 0.01 6E -5 8121 A
Hexachloro-1.3-butadiens ... imemscmen ] } 87-68-3 10 .005 8260 0.004 0.005 8260 4
al 319-84-6 0.2 .002 8080 6E -5 3E -5 8080 .CCe
beta-HCH 319-85-7 0.6 004 8080 2E— 6E -5 8c80 .02
Hexachlorocyciopentadi@n®. ... rveeceeecusneneesd TT-47-4 600 2 8121 Q5 0.002 8121 5
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APPeNDIX XI—CBEC FOR Mepia—Continued

[ Tier 1
Ter 2
Chamuca
. Exempton Possible Exemptcn

Common name ! bsract | teveltor | EOC o | SwBes 1 olevestor | poc Posstle | Exempton

- sods ¥ (mg/ kg)mg method for | leachate * leacna?; SW-846 leveis for

kg) sonls 3 (mg/L) . (mg' e method for | leachate *

leachate (mg/L)

Hexachloroethane l €7-72-1 80 001 8121 0.03 2 -5 8r21 § 3
Mexachlorophene 70-30-4 20 3 8270 0.1 0.05 8270 | 1
indeno(1.2.3-ca)pyrene 193-39-5 10 .03 8310 0.004 4F 4 8310 £
Isabutyl alcohot 78-83-1 1000 R 8240 100 0.1 12 8240 10¢0
Isaphorone ) 78-59-1 300 7 8270 .co .01 8270 9
Kepone Vo 143-50-0 02 1 8270 7E -5 02 8270 TE -4
Lead (and compounds N.O.S.)..amccsiereerd  7439-92-1 €00 /9 30 6010 15 01 7421 1.
Lindane (gamma-HCH) 58-89-9 9 02 8121 002 2E 4 8121 02
Mercury (and compounds N.O.S) .comverrcrcened 7439-97-6 20 Ri 7470 02 002 7470 2
Mathacrylonitrile 126-98-7 8 .03 8240 .04 .03 128240 4
Methanol 67-56~1 1000 R 8240 200 B! 8240 2000
Methoxychlor 72-43-5 400 1 8080 A 002 8080 2
3-Methylcholanthrene 56-49-5 04 7 8270 1E-5 .01 e2ro £0t
Methyl ethyl ketone 78-93-3 1000 B 8240 20 .1 32 8240 2¢a
Mathyl isobutyl ketone. ! 108-10-1 1000 1 8240 20 1 )2 8240 200
Methyl methacrylate ' 80-62-6 1C00 .05 8240 30 005 8240 300
Methy! parathion 298-00-0 20 7 8270 0% o1 8270 9
Naphthalene 91-20-3 16C0 .005 8260 10 .005 8260 1C0
2-Naphthylamine 91-59-3 1 7 8270 4 4 o0 8270 04
Nickel (and compounds N.Q.S.).ce...... 7440-02-0 1000 10 6010 1 2 6010 10
Nitrotenzene 968-95-3 40 7 8270 2 o1 8270 2
2-Niropropane 79-46-9 A R ] 8260 4E -5 A 8260 £02
N-Nitroso-di-n-butylamine 924-16-3 2 7 8270 6€ -5 01 8270 006
N-Nitaroso-diethylamine 55-18-5 007 1 8270 2E -8 .02 70 28 -
N-Nitrosodimethytamine 62-75-9 02 .7 8270 7€ -6 ;n 8270 TE
N-Nitrosodipherylamine 86-30-6 200 7 8270 07 .01 8270 7
N-Nitrosodi-n-propylamine 621-84-7 2 7 8270 SE -5 .n 8270 005
N-Nitrosomethylethylaming .............oueevrmssroneed 10595-95-6 .05 7 8270 2E -5 01 8270 £o2
N-Nitrosopipendine 1C0-75—4 .03 1 8270 9E -5 02 8270 9%
N-Nitrosopyrrolidine 930-55-2 5 3 8270 25 4 04 8270 2€ .2
Octamethy! pyrophoSphOramice .........cu.r e 152-16-3 200 10 8270 7 2 8270 7
Parathion 56-38-2 500 7 8270 2 .0t 8270 20
Nentachioroberzene.. 608-93-5 60 03 8121 3 4aE -4 8121 3
Pentachioronitrobenzene (PCNB) ...coercceveeed 82-68-8 4 1 8270 £01 02 8270 1
Pentachiarophenol 87-86-5 9 3 8270 01 05 8270 R
Phenol 108-95-2 1000 7 8270 200 0 8270 2000
Phenylenediamine /10 20 2 8270 007 .01 8270 7
Phorate : 2968-02-2 20 .02 8141 .07 4E 4 8141 7
Phaatic antrydride 85-44-9 | 1000 7 8270 700 R 8270 /11 7¢o
Potychiorinated biphenyls 1336-36-3 10 /9 04 8080 £05 73 4 8080 .05
Pronamide 23950-58-5 1000 7 8270 20 01 8270 300
Pyrene 129-00-0 1000 { 2 8270 o ot 8270 1¢0
Pyrdiing 110-86-1 80 .£05 8240 4 005 8240 4
Satrole : 84-55-7 6 7 8270 002 01 8270 2
Setenium (and compounds N.C.5.) .cco.recrrearmnnced 7762-49-2 400 50 6010 5 02 740 5
Sitver (and compounds NO.S. .. 7340-22-4 00 5 €010 2 o2 761 0
Strychnine and saits 57-24-9 20 3 8270 A 04 270 | 1
Styrene 100-42-5 1C00 1€ -4 8021 ! 1€ 4 8021 10
1.2.4,5-Tetrachioroberzene 95-94-3 20 008 8121 1 1€ 4 g2 1
1,1,1,2-Tetrachioroethane .......... . 630-20-6 40 .005 8263 01 005 82¢0 1
1.1,2.2-TotrachiOrOeNANe ..cc.cevocrcreerecnarenranaam b 79-34-5 8 5E -5 8021 £02 SE -5 2021 2
Tetrachloroathylene 127-18-4 800 €05 8260 05 .005 8250 i
2,3,4,6-Tetrachiorophenoi 935-95-5 1000 7 8270 10 01 8270 120
Tetraethyl dithiopyrophosphate.. | 3689-24-5 40 .7 8270 2 .01 8270 2
Thaihum (and compounds N.OS).......cceeenee. b 7440-28-0 [ 30 6010 02 Kod] 7841 2
Toleune 168-88-3 1000 005 8260 10 005 826Q €00
2.4-Tolevenediamine 95-80-7 4 1 8270 1€ 4 .02 8270 1
2.6-Tolevenediamine 823-40-5 1000 7 8270 Ta 02 8270 e
o-Toluiding §5-53-4 5 7 8270 cot o0t 8270 A
p-Toksdine 106-49-0 6 a 8270 002 01 8270 2
T B001-35-2 1 2 8080 03 002 8080 3
Trbromomethane (Bromeform) ... ...c.a—w-\ P 75-25-2 100 .C05 8260 04 cos 8260 4
1.2.4-Trichiorobenzene 120-82-1 200 k) 8270 09 ot T 8260 3
1,1,1-Trichioroethane 71-55-8 1000 005 8260 2 005 8260 20
1.1,2-Trichiorosthane b 79-00-5 20 €05 8260 05 005 8260 5
Trichioroethylene ! 79-01-8 100 .05 8260 .5 .005 820 £
Trichioroffuoromethans 75-69-4 1000 .005 8260 100 005 8260 1000
2.4,5-Trichiorophenot 95-95-4 1000 7 8270 30 o1 8270 400
2.4,6-Trichlorophenot 88-06-2 100 7 8270 03 ot az2ro 3
2,4,5-Trichlorophenoxyacetic acid v s 83-76-5 800 2 8150 4 002 8150 40
2.4.5-TP (Sitvex) g93-72-t 600 2 8150 5 002 8150 5
1.2.3-Trichioropropane 96-18+4 500 005 8260 2 005 8260 20
1,1,2-Trichioro-1,2,2-tifluoccethane ... 354-56-5 1000 005 8260 1€ 4 005 8260 €5
sym-Trinitrobenzens 99-35-4 4 2 8270 02 01 8270 2
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AppenDix XI—CBEC FOR Mepia—Continued

Ter 1
Chemical . ! Tier 2
Exemption Possible Exemption

Common name? a%s:azct levels for so%(s:? (rg / SW-846 le»velsu for EQC | Possible Exempnon

: soiis 3 (mg/ ) | methodfor | teachate | ==+ O SW-846 lavets for

kg) 9 sois ¥ (mg/L) eac /aL)e method for | feachaie’

{mg feachate (mg/L)
!

Tris(2.3-Cibromopropyilphosphate ... 126-72-7 1 10 8270 SE-S l 2 8270 .04
Vanagium 7440-62-2 600 5 6010 2 .08 6010 20
Vinyl chionde (Chioroethene) ... eeeecenenend 75-01-4 .6 28 4 8021 .02 2€ 4 8021 2
Xylenes 1330-20-7 1060 .005 8260 100 .0cs 8260 1000
Zinc {and compounds N.O.S) v 7440-66-6 1000 1 6010 | - 70 .02 6010 700

' Common names are those wicely used in government regulations, scientific putlications, and commerce; synonyms exist for many chemicals.

2 Chemical Abstracts Service registry number. Where “and compounds N.O.S.™ is entered, ail species of the metal are included.

3 Soils must be analyzed for all constituents on the CBEC list. If any of the constituent concentrations exceed ine CSEC, the contaminated soii fails the Tier 1
C3EC gemonstration. The exemption concentratons are based on heaith-based numbers.

1 Exemgtion Quantitation Criteria (EQC). When a specified exemption level is below its specified ECC, the exemotion demonstration must achieve an actual
detection hmit which is at least as low as the specified ECC. In these cases, if the demonstratuon shows that the constituent cannot be quantified above the CBEC,
and the actual detection limit is eqgual to or below the ECC, the Agency will assume that the constituent is not present at leveis of requlatory concem. If the actual
detection limit axceeds the EQC for the specified consutuent, the demonstration is considered invaiid.

s Possible analytical methods refer {0 procedure numbiers used in EPA Report SW-846 “Test Methods for Evaluatng Salid Waste”, Third Edition, November
1686, as revised, December 1987, for the methods used. Methods listed are beiieved to be capatie of rcutinely determining concentrations of the respecuve
analytes at the EQC or beicw. Other methods are permissibie if a laboratory can demonstrate it 1S capable of acmeving the gOCs for given analytes, while stil
achering 0 the quality control guidance given in Chapter One of SW-846. Operators must report the concantrations actually determined by the method chosen,
even if they are below the EQC.

s Groundwater and SW-846 Method 1311 leachate must be anatyzed for all constrtutents on the exemption list. H any of the constituent cancentrations exceed
the CBEC concentrations, the waste fails the Tier 1 CBEC demonstration. The exemption concentratons are based on neaith-based numbers, a risk levet of 1079,
2nd Maximum Contaminant Leveis and include a dilution attenvation factor (DAF) ot 10.

1 Groundwater and SW-846 Method 1311 leachate must be anaiyzed for all constituents on the exemption list. it any of the constituent concentrations exceed
he CBEC concentrations, the wast fails the Tier 2 CBEC demonstration. The exemption concentrations are based on heaith-based numbers, a risk level of 1073,
and Maximum Contaminant Lavels and include a dilution attenvation factor (DAF) of 100. .

¢ Qenzotrichloride is hydrolytically unstable. Analyze for benzoic acid.

® CBEC for soil is based on EPA policy decison.

10 CBEC concentrations are based on toxicity data for o-phenylenediamine. Method 8270 dces rof sgecity retention times for the three isomers, thus the ‘cwest
available toxicity cata for the isomers is used as a worst-case scenano.

11 Phthalic anhydride is hydrolytically unsiable. Analyze for phthalic acid.

12 Indicates constitutent should be anatyzed via direct njection.

APPENDIX XII—CBEC FOR WASTE

Tier 1 Tier 2

Chemical ; ]
Exemption Possible Exe n
Common name! Abstract Seveis for EQC for | sw-sas Lovets for

- leachate? (mg/ ma/L) method for leachate*

L (mg leachate® (mg/L)
Acenaphthene 83-32-9 20 0.01 8270 200
Acetone {2-propancrie) 67-41-1 40 B 8240 4C0
Acetonitnie {(methyl cyanide) 75-05-8 2 1 108240 20
Acetophenone 98-86-2 40 .01 8270 4C0
ACTOIRIN ..oerrimrcceectieiecee, 107-02-8 7 .005 128240 70
Acrylammde 79-06-1 BE -5 B 10 8260 0.C08
ACTYIONINIE oo . 107-13-1 6E ~3 | .005 108240 £6
Aldnn 309-C02-2 2€ -5 1 4E -5 ! 8080 002
Anting (benzeneamine)............. ) €2-53-3 0.6 01} 8270 5
Antimony (and compounds N.O.S.} c.oremrcreecnrieeee e - 7440-36-0 1 03t 7041 1
Aramite 140~57-8 01 02| 8270 1
Arsenic (and compound N.O.S). 7440-38-2 5 .01 7060 5
Barium (and compounds N.OS.). 7440-39-3 20 02 6010 200
Banzfalanthracena ............. 6-55-3 001! 1€ 4 8310 a1
Benzene 7143-2 L5 .Ccos 8260 5
Benzidine . 92-87-5 25 -6 .C3 8270 2E 4
Benzo(b)flucranthene . . 205-99-2 .002 2E 4 8310 .02
Benzo(a)pyrene 50-32-8 002 2E 4 8310 02
BeNZOtNCIONTR o it rs s b s e 98-07-7 ZE-S 6E -5 8121 /7 003
Eenzyt alcohol 100-51-6 1¢0 .02 8270 1000
Benzy! chloride 100—44-7 .002 002 81z1 2
Beryllium (and compounds N.O.S.) oo 7440-41-7 01 003 6010 1
Bis(2-chioroethyt) ether 111-44-4- 32 4 .003 8110 c3
Bis{2-chlaroiscpropyt) ether JRURUORRVPSUORRSUROUUUIR R PRIRDRURROTRIN [N 1 5 1 ¢ boa .6C5 .01 8270 5
Bis(2-ethylhexyl) phthalate.. 117-81-7 C4 01 8270 4
Bromodicrioramethane .. . 75-27-4 .203 .00s 8260 3
Bromomethane e eh e £ as s st s e et s eR e eA ARt e R e s Rea s R ea s e e s b brnes 74-83-9 0.5 005 8260 5
Butanol - = 71-36-3 40 ! 1 8240 4C0
Butyl benzyl phthalate 85-68-7 1 .01 8270 10
2-sec-Butyl 4, 6-dinitrophenol (Oinosen) 88-85-7 .07 TE -5 8150 .7
Cadmium (and compouncs N.O.S.). 7440-43-9 .05 .co1 7131 0.5
Carbon disulfide 75-15-Q 40 A 10 8240 400
Carbon tetrachioride 56-23-5 .05 .00s 8260 5
Chiorcane 57-74-9 02 1E 4 8080 2
p-Chloroariline..... 106-47-8 1 .02 8270 10
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APPENDIX XII—CBEC FOR WasTE—Continued

} Ter 1 | Ter2
Chemical : i .
Common name* ! Abstract E:g:puon ' EQC tor Possiie Exempton
Not 18 for ) ehate Sw-846 Levels for
leachates (mg/ (mo/L) method for leachate*
L 9 leachate’ (mg/L)
Chiorobenzene I 108-50-7 1 005 826Q {¢]
Chiorobenzilate ! 510-15-8 7 01 8270 7
2-Chioro-1,3-butadhene (chioroprene) [ q26-99-8 7i €08 8260 70
Chiorodibromomethane 124-48-1 0c4 00s 8260 A
Chioroform 67-66-3 .06 L05 8260 3
Chioromethane (Methyt Chioride) 74-87-3 .03 .00s 8250 | 3
2-Chiorophenoi 95-57-8 2 01 8270 20
3-Chioroprepena (attyt chiande) 107-C5-1 02 005 8240 2
Cnromium (and compounds N.O.S.) 7440473 1} .01 7191 10
Chrysane 218-01-9 002 002 8310 | .02
Cresols 1319-77-3 20 .01 2270 2C0
Cumene 98-82-8 10 005 8240 I 00
Cyanude {amenahle) 57-12-5 } 2 .04 8010 20
2.4-Dichiorophenaxyacelic acd (2.4-0) 75-7 | c.7 002 8150 7
Do0 72-54-8 001 1E <4 8080 1
[a]e]3 72-55-9 L0t AE -5 8080 A
(o]0 2 50~-29-3 001 1E-4 8080 1
Diattet, 2303-16-4 L£06 .01 8270 6
Cibenz{a.n)anthracene 53-70-3 003 3E 4 8310 .03
1.2-Dibromo-3-chicroprogana 86-12-8 0C2 3E -5 8011 .02
Dibromomethane (methylene brormde) 74-95-3 | 4 005 8260 40
1.2-Dichlorobenzene 95-50~1 6 .01 8260 60
1.4-Dichiorobenzene 106—48-7 .75 005 8260 75
3.3* -Dichiarobennidine 91-64-1 84| o2 8270 .08
Oichiorodifluoromethane 75-71-8 | 0 005 8260 700
1,1-Oichiorcethane 75-34-3 40 E4 2021 400
1.2-Dichloroethane 107-06-2 05, 005 8260 .5
1,1-Dichloroethyiene 75-35-4 £71 005 8260 7
cis-1,2-Dichioroethylene 156-60-5 .7 ] 005 8260 7
trans-1,2-Oichioroethytene 156-60-5 1 ; 005 8260 10
Dichloromethane {Methylena Chioride) 75-09-2 05§ .005 8240 5
2.4-Dichiorophenct 120-83-2 1 .01 8270 10
1,2-Dichloropropane 78-87-5 L5, 005 8260 } 5
1.3-Dichigropropens 542-75-8 L£02 L5 8220 ¢ 2
Digidnn 60-57-1 28 -5 2E -5 8080 002
Diethyl phthaiate - B4-66-2 300 .01 8270 2000
Diethyistibestrod 56-53-1 7E-8 .02 8270 7E 6
Dimethoate. &0-51-5 .07 .003 8141 7
3.31 -Dimethoxybenzicine 119-30+4 .03 i B 8270 3
7.12-Dimethyibenzi{alanthracenre....... 57-97-6 1E -5 4 Rias 8270 .00t
3.3' -Dimethyibenzidine 119-937 4E -5 | .01 8270 004
2.4-Dimethyiphencl 105-67-9 7 .01 8270 70
Dimethyl phthalate 131-11-3 400 .01 8270 $0¢a
1.3-Dinitrobenzena ..o 25154-54-5 04 .co4 8330 4
2.4-Dinstrophenol 51-28-5 7 .05 8270 ?
2.4-Dinitrotoluene 121-14-2 58 ¢ [ .01 8270 05
2.5-Dinintrotoluene 606-20-2 5€ -3 .01 8270 £s
Oi-n-dutyt phthatate 84742 20 ot 8270 | 4
Own-octyt phthafata 117-84-0 T 51 8270 | 3
1,4-Ci0XANE......ocoe e ceceenerrrrmm . 123-91-1 | £3: A 108260 | 3
2378 TCDDioxin 1746-01-6 {'_ £z -7 ; 1€ -8 1 8290 £ 6
2378 PeCQDicxins 4E -9 1E -8 8290 4aE -7
2378 HxCODioxins. ! : 228 2.5 -8 8250 2€ -5
2378 HpCODioxins ! ! €7  25E-8 82%0 | 25 -5
©Co0 [ 3268-87-9 2 -5 SE -8 8290 | ZE 3
Diphenylamine 122-39-4 9 .01 8270 =]
1.2-Diphenyihydrazine. 122-66-7 4E 01 827 o4
Disulfoton 298-04-4 .01 TE 4 8141 ! A
Encosultan 115-28-7 02 1E 4 B0OBO | 2
Enonn 72-20-8 .02 } 6E -5 8080 2
Ezicriorohydnn 106-89-8 R A 198010 4
2-Emoxyethanot 110-80-5 160 1 12 82€0 1060
Etmyt acetate 141-78-6 300 1 8240 3C00
Etnyibenzens | 100414 7 £05i- - B260 70
£yl other b 80-29-7 70 A 8240 7
Etwt methacrylats. 1 e783-2 30! 005 8240 300
Evwi methanesutfonate : 62-50-0 1€ 6 | .02 8270 1E
Ethylene dibromde : 106-93-4 e 3E 4 801" £05
Famphur 52-85-7 .0t .02 8270 A
Fisoranthene 206440 10 .0t 8270 100
Fiuorena 86-73-7 10, .002 8310 100
Formic acid 64-18-6 76! 2 198015 7
Furan 110-00-9 R A 8240 4
2378 TCDFuran Z 51207-51-9 2E -8 1E -8 8290 2E -6
12378 PeCDFuran 4E -8 1E -8 B290 AE -8
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AppeNDIX XII—CBEC For WasTE—Continued
,' Tier 1 Tier 2
Chemrcal .

. Examption Possible Exemption

Common name* A?‘s"?m levei:'or 1} |EOC for, SW-846 Levelg tor

0. leachate’ (mg/ | each/ate method for leachate®

) ;o (merh leachate® (mg/L)

23478 PeCDFuran .. 57117-31-4 4E -3 1E -8 8290 4E -7
2378 HxCOFurans 2E-8 2.5E -8 8250 25 -6
2378 HpCOFurans __ 28 -7 25E -8 8290 2E -5
OCOF 2E -6 5€ -8 8290 25
Heptachlor 76-44-8 004 JE -5 8080 04
Hegtachicr epoxide 1024-57-3 002 BE 4 8080 .02
Hexachiorobenzene 118-74-1 .01 €€ -5 8121 1
Hexachioro-1,3-butadiene 87-68-3 004 005 8260 A
alpoha-HCH 319-84-6 6E ~5 3E -5 8cee .2
beta-HCH 319-85-7 2E 4 6E -5 8080 2
Hexachiorocyclopentaciene 77474 5 .002 8121 <
Hexachioroethane 67-72-1 03 2E -5 8121 3
Hexachiorophene 70-304 B .05 8270 1
Indeno(1,2,3-cd)pyrene 193-39-5 004 3E 4 8310 04
Isobutyo! alcohol 78-83-1 100 A 10 8240 10C0
isophorone 78-59-1 09 o1 8270 9
Xepone 143-50-0 J7E-6 1 .02 8270 7E =
Lesd {and compounds N.0.S.) 7439-92-1 15, 01 7421 1.5
Lincane (gamma-HCH) 58-89-9 .002 2E 4 8121 .02
Mercury (and compounds N.O.S) 7438-97-8 02 002 7470 2
Mathacrylonstrile 126-98-7 .02 o3 108240 4
Meathanot 67-56-1 200 A 8240 2CCo
Methoxychlor 72-43-5 A .002 8080 4
3-Methylchotanthrene 56-48-5 1E-5 01 8270 001
Mathyl ettt ketone 78-83-3 20 1 108240 200
Mettryl iscbutyl ketone 168-10-1 201 B 108240 200
Methyl methacrytate 80-62-6 30 | 005 8240 200
Methyt parathion 298-00-0 .09 .01 8270 9
Naphthalene 91-20-3 10 L£05 8250 100
2-Naphthylamine 91-59-8 4E 4 .01 8270 0.04
Nickel (and compounds N.O.S.) 7440-02-0 1 2 6010 10
Nitrobenzene 98-95-3 2] 01 8270 2
2-Nitropropane 7846-9 aE -5 1 8250 004
N-Nitroso-gi-n-butylamine 924-16-3 6E -5 o1 8270 Relolct
N-Nitroso-diethylamine 55-18-5 2 -6 .02 8270 2E ¢
N-Nitrosodimethylamine 62-75-9 7E -6, .01 8270 TE
N-Nitrosodiphenytamine 86-30-6 07} .01 8270 7
N-Nitrosodi-n-propylamine.. 821-64-7 SE -5 ] .01 8270 005
N-Nitrosometylethyiarmne 10595-95-6 2E -5 | .01 8270 002
N-Nitrosopipendine 100-75 SE -6 | .02 8270 9t -3
N-Nitrosopyrrolidine 930-55-2 2€ .04 8270 2E -2
Octamethyl pyrophosphoramide 152-16-8 7] 2 8270 7
Parathion 56-38-2 2 01 8270 <0
Pentachicrobenzene 608-93-5 3 3E 4 8121 3
Pentachioronitrcbenzene (PCNB) B2-68-3 .00 .02 8270 A
Pentachiorophenol 87-86-5 .C1 i .05 8270 R
Phenol 108-95-2 200 1 .01 8270 20C0
Phanylenediamine /8 007 | 01 8270 b
Phorase 298-02-2 07 . aE 4 | 8141 7
Phthakc anhydnde ! 85-44-3 700 ¢ A 8270 /9 70C0
Polychlonnated biphenyts._ 1336-36-3 £C5 TE = 8080 ! 05
Pronamide 23950-58-5 30§ 01 8270 200
Pyrene 129-00-0 10 01 70 100
Pyridine 110-86-1 4 L£05 8240 3
Safrole 94-59-7 cc2 01 8270 2
Selenium (and compounds N.O.S.) 7782-49-2 51 02 7740 5
Sitver {and compounds N.O.S) 7440-224 2 002 7781 20
Strychnine and saits 57-24-9 A 04 8270 :
Styrene 100-—-42-5 1 1E ~4 8021 10
1.2.4,5-Tetrachiorobenzene 95-94-3 A 1E4 B121 1
1.1,1,2-Tetrachioroethane 630-20-6 .01 .0C5 8260 1
1,1,2 2-Tetrachioroethane 79-34-5 002 Se-5 8021 2
Tetrachioroetylens 127-18-4 .65, 005 8260 5
2.3.4,6-Tetrachiorophenol 935-35-5 10 i .01 8270 1C0
Tetraathyl dithiopyrophosophate 3689-24-5 21 o1 8270 T2
Thaltium {and compounds N.O.S.) 7440-28-0 02, 01 7841 2
Toluene 108-88-3 101 005 8260 ice
2.4-Toluenediamine 95-80-7 1E] 02 8270 o0
2.6-Toluenediamine. 823-40-5 70 | L£2 8270 7c0
o-Toluidine 95-534 .001 | .01 8270 .1
p-Toluidine 106-49-0 002 ) .01 8270 2
Toxaphene 8001-35-2 03| .002 8080 3
Tribomomethane (Bromotorm) 75-25-2 (eX) | 005 8260 4
1.2.4-Trichlorobenzene 120-82-1 .09 o1 8260 8
1.1.1-Trichiorosthane 71-55-6 21 005 B260 20
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2.In § 261.3, paragraph {e) is removed,
and paragraphs (a){2)(iv)(F) and
{e)(2)(ii)(C) are added to read as follows:

§ 261.13 Detinition of hazardous waste.

(a] * & =

(2) ” - -

(iv) ” £ 4 »

(F) Waste that contains hazardous
constituents all of which have regulatory
levels established under table 1 of 40
CFR 261.24. Generators which have
wastes regulated as listed hazardous
wastes which may become designated
as non-listed wastes pursuant to this
subparagraph must test their wastes for

all constituents listed in table 261.24 and
provide EPA with a one-time
notification prior to handling the waste
as nonhazardous. The waste remains
hazardous waste unless and until
completion of testing and notification.

- . . - »

[c) - ® »

(2] . *

[ii) * ® w

{C) Waste that contains hazardous
constituents all of which have regulatory
levels established under table 1 of 40
CFR 261.24. Generators which have
wastes regulated as listed hazardous

wastes which may become designated
as non-listed wastes pursuant to this
subparagraph must test their wastes for
all constituents listed in table 261.24 and
provide EPA with a one-time
notification prior to handling the waste
as nonhazardous. The waste remains
hazardous waste unless and until
completion of testing and notification.

. . . . »

3.In § 261.24, table 1 is revised to read
as follows: '

§ 251.24 Toxicity characteristic.

. - .. - -

TABLE 1.—MAaxIMUM CONCENTRATION OF CONTAMINANTS FOR THE TOXICITY CHARACTERISTICS

EPA HW | Cramical Regulato
No.} l Contaminant abstract No.? )evi?s (mg;yl_)

0044 ACBMAPINNE: .c..ceoeetciemee sttt ot et 83-32-9 200
£045 Acetone (2-propanone). 67-64-1 200
D046 Acetonitrile {methyl cyanide).. 75-05-8 20
0047 ACBIOPDBNONE ...oovnveireericairtaiates s is s s esaer et 4 eea s eeasss b b s ass e b1 e oes a8 evan s Bu s bb e e ar AR R et R S e R e RS b aam e ae RS e e e nn bt e bn s he 98-86-2 400
D043 AACTOIGIN. ..o cecrtrnborareessioten et see et sisracsn s ebat saesassesa st hsas st aat et et es et 2 2s0s bk ek b b 48 b ehaemtm 2200 h Sh st e mbar e e e smamsrems s an s er st ent 107-02-8 70
Co49 ACTYIAIMIAR. ... o evrecmteecencsacereseinietraes s sees s sese b nan b b eb s ar e e s e b b Rt A R s 4R St R4 e i oo SR 408 a4 s b wb bt ot et s et bens e eet e s 79-06-1 10
D0s0 Acrylonitriie 107-13-1 06
Co51 Algrin 309-00-2 002
0052 ANIING (DENZENEAMUNEG) ..ottt s et ettt et as s s bbb ebeser sea o e s es s s e s os e b ebcrbs b e s e e emessebmbeaes arsomeassasasesatnrsees £62-53-3 6
pos3 Antimony (and compounds N.O.S.) 7440-36-0 1
D054 Aramite 140-57-8 |
0Go4 Arsenic (and compounds N.O.S} 7440-38-2 5
0905 Banum (and compounds N.O.S) 7440-39-3 200
D0s5 BONZEAT ANUATACEME ...ttt as ettt ea b e R sea s s 45 o8 Sasm s Lo s oA oa S b b e s st b ts o s antetasaeassembunrbaras 6-55-3 .01
Co18 Benzene 71-43-2 5
Bess Eenudine 92-87-5 03
D057 Benzo(b)tiucranthene 205-99-2 .02
0058 Benzo(a)pryren 50-32-8 .02
pos9 Benzotrichionde? ettt samss e 98-07-7 003
Cge0 Benzyl alcohol 100-51-6 1000
Do61 Benzyl chionde 100-44-7 29
Co62 Berytlium (and compounds N.O.S} 7440-41-7 A
cos3 Bis{2-chloroethyi)-ether 111444 €3
Coaa BiS{2-CRIOFOISOPIORYI) BHNGT ... ouemreiccerieieieeeeceesreteiersse st enssseseseesoressraressssassesastssassensas e serensassvastaratesasssssssesesssasamessnssssiosssesiussns 39638-32-9 5
Qoes Bis(2-ethylhexyl) phthalate 117-81-7 4
Co66 BrOMOGICTIOIOMEIRANE .......ooirirnieinrieritimritnacsrteressessarsssrns st csserios s ss s s eba e s ssas ssserestas sson sramsnboEamt e assraEer s esessebassasarssnsratarnmens 75-274 3
Cos7 BIOMOMEINANG ...cerereecaerarerencsresemsrersassoenssasimraasaes e esobe b st sesesmsases o seenia s et sosesbece et sheebtmsenntchantscsensersnieesaoses 74-83-9 5
Dcs8 BULANO ..o cemmecnesinr et racreeesecse e sereesensmserae s s oo sras e 71-36-3 200
D069 Buty! benzyl phthalate 85-68-7 50
Covo 2-sec-Butyl-4,6-dinitrophench (Dinoseb) ................... 88-85-7 7
poos Cadmium (and compounds N.O.S))...... 7440-43-9 5
com Carbon disulfide 75-15-0 ! Keje
0019 Carton tetrachionde 56-23-5 | <
0029 CRIOTBANG ... emrerrmieremee e rerena et s 57-74-9 2
Co72 p-Chioroaniline 1C6-47-8 ]
Do21 Chlorobenzene 108-90-7 10
0073 Chlorobenzilate 510-15-6 70
D474 2-Chioro-1,3-butadiene (chicroprene) 126-99-8 7

0075 Chlorodibromomethane 124-48-1 4
poz2 Chioraform 6§7-66-3 [
0078 Chloromethane (Methy! Chionge) 74-37-3 3
0077 2-Clorophenol 95-57-8 20
Co73 3-Chiorcpropene (allyl chlonice) 107-05-1 2
0007 Chromium (and compounds N.O.S.).. 7440-47-3 10
0079 Chrysene ...... 218-01-9 .02
Co2s Cresol 1319-77-3 ° 200
0023 o-Cresol ....... - 95-48-7 ® 200
Co24 MCIESO .....vecereiicreis e csen it sss s et st a s aass e s caenes 108-39+4 s 200
co2s p-Cresol ... 106-44-5 4200
Ccao Cumene ..... 98-82-8 1CQ
cos1 Cyanide (amenable) 57-12-5 20
0a1é 2.4-Dichlorophenaxyaceuc acid (2.4,-0) 94-75-7 7
pog2 00D : 72-54-8 R
0083 DCe 72-55-9 R
D084 poT 50-29-3 B
0o8s Diallate 2303-16—4 6
DOss Dibenz(g hjanthracene §3-70-3 03
pos7 1,2-Oibromo-3-chloropropane 96-12-8 02
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TABLE 1.—MaxiMum CONCENTRATION OF CONTAMINANTS FOR THE TOXICITY CHARACTERISTICS—Continued
€54 HW I chemcal ‘ Aegulato
hio.! Contaminant | adstact No.t | levess sy
£cas Dibromomethane (methylene tromide) ..... I 74-95-3 40
C089 1.2-Dichlorotenzene 95-50-1 eC
0027 1.4-Dichiorobenzene 106—46-7 7
0080 3.3 -Dichiorcbenzidine 91-94-1 .c8
0091 Cichlorocifiuoromethane - 75-71-8 7C0
0G92 1.1-Oichloroethane 75-34-3 4C0
cozs 1.2-Dichloroethane 107-06-2 .5
cc29 1,1-Dichloroethylene 75-35-4 7
C0s3 cis-1,2-Cichloroethylene 158-60-5 7
0G94 trans-1,2-Oichioroethylene ! 156-60-5 10
D095 Dichloromethana (Methylene Chionde) ' 75-09-2 5
D096 2.4-Dichiorcphenol ! 120-83-2 10
Do97 1.2-Dichioropropane ! 78-87-5 s
0,411 1.3-Dichloroprapene 542-75-6 2
£099 Dieidnrin 60-57-1 602
D1c0 Diethyt phthaiate 8.1-66-2 3CCC
D101 Drethyisulbestrol f 56~53-1 1.02
D102 Dimethoata ! 60-51-5 7
D103 3.3 -Dimethoxybenzidine 119-9C-4 3
D104 7.12-Dimethylbenz{a)anthracene §7-97-6 101
0105 3.3"-Dimethylbenzdine 119-93-7 0
0106 2.4-Dimethylphenol 105-67-9 70
0107 Cimeathyt phthaiate 131-11-3 4000
p1cs 1.3-Ointrcbenzene 25154-54-§ A
D103 2.4-Dinitrophenct 51-28-5 b
0030 2.4-Dinitrotoluena 4 121-14-2 .C35
D110 2.6-Dinsrotoluene 606-20-2 .05
D11t Di-n-butyt phthaiate 84-74-2 430
D112 Di-n-octyl phthalats 117-84-0 je
D113 1.4-Dioxane 123-91-1 3
C114 2378 TCODioxin 1746-01-6 5c-6
D115 2378 PeCD0ioxins 4E-7
D116 2378 HxCOOioxins 2E-5
D117 2378 HpCODioxins ! 2.5
Di1s CCDOD 3268-87-9 284
0119 DUDRENYAAMING ......c.o.eseresesrrussssensessessses seemmaresssesbase s cens st s et 84 2 ems et s R 480 £t et e s ee s rnen 122-39-4 90
120 1.2-Diphenythydrazine 122-66-7 .C4
D121 DU O 0N (o e eoeee st sieeme et e rc s eae e st s er et ra s e st AR b SR SRR RS rd s hR S SA S be e 48188 et R e o e e smrnen 298-0-4—4 A
D122 Endosuitan 115-29-7 2
Co Endrin 72-20-8 2
D123 Epichiorohydnin 106-89-8 4
D124 2-€thoxyethanol 110-80-5 1Co0
D12s Ethy! acetats 141-78-6 3C00
D126 Ethyibenzene 100-41-4 70
D127 Ethyt ether 60-29-7 7Cco
D128 Ethyl methacrylate 97-63-2 300
D129 E'hyl methanesulfonate 62-50-0 1.02
D130 Ethylene citrorde 106-93—4 .C05
0131 Famphur 52-85-7 1
D132 Fluoranthene 206—44-0 1c0
0133 Fuorene ....... 86-73-7 1
D134 FOIMINGC B .ootocevoeriereneeesmsnesasssessas e s eese s ases s e e aa e e et i e ! 64-18-6 plelon]
0135 Furan 110-C0-9 4
D136 2378 TCOFuran 51207-31-9 285
0137 12378 PeCDOFuran - . 423
Cc138 23478 PECDFUIAN......covevreerereneaisrercresssemmras s ssrarssa s eassemsmms s s sn a2 b2t san b8 b e e st s 1 87117-31-4 4E-7
0139 2378 HXCOFURANS ... erieies e ! 255
D140 2378 HpCDFurans N ZE-§
D141 OCDF ! 224
0031 Heptachior 76-44-8 0.04
D142 Heptachior epoxide 1024-57-3 .c2
C032 HMeaxachiorcbenzene 118-74-1 1
G033 Hexachioro-1,3-butadiene ............. 87-68-3 4
D143 alpha-HCH 319-84-5 .CCo
Ctlas teta-HCH 319-85-7 2
0145 Hexachiorocycicpentadiene 77-47-4 5
0034 Hexachloroathare 67-72-1 3
C146 HEXAChIOIOPheNS ..ot 70-30—4 '
D147 Indeno(1,2,.3-CaIPYrend. e 193-39-5 C4
D148 Iscbutyl alcohol 78-83-1 1€C0
D14g Isephorone ) 78-59-1
D150 KEDONG .cerreeressssesammenssssansnsenessanassnees ! 143-50-0 TC2
Doos Lead (and compounds N.O.S.) 7439-52-1 15
DG13 Lindane (gamrna-HCH) 58-69-9 2
0Ccos Mercury (and compounds N.O.S.) 7439-97-8 2
D15t Methacrylonitrile 126-58-7 A
0152 Metharol 67-56-1 2000
Ca14 Mathoxychlof . _.veeerer 72-43-5 4
D153 3-Methylcho’antivene .. 58-49-5 101
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TABLE 1.-—MaXIMUM CONCENTRATION OF CONTAMINANTS FOR THE TOXICITY CHARACTERISTICS—Continued

EPA HW Chemical | Regulaic

_ No Cantaminant abswact No.? | levers (rrgr/’!’_)
0e3s Meathyl ethyt ketone. 78-93-3 | 200
Diss Methyt isocutyl ketone 108-10-1 200

D155 Methyl methacrylate 80-62-6 00
- (8311 Methyi parathion 298-00-0 9
G157 Naphthatene 91-20-3 100

D158 2-Naphthylarmne 91-53-8 .C4

G159 Nickei {and compounds N.C.S.) 7440-02-0 10

0036 Nitrobenzenre 98-95-3 2

— Ciso 2-Nitrepropane 79-46-9 LR ]
0151 N/Nroso-ci-n-butylamine .. §24-16-3 .01

0162 N-Nitroso-Ciethylamine 55-18-5 102

D183 N-Nitrosceimethylamine 62-75-9 101

C164 N-Nircsodiphenytamine - 86-30-6 7

— D165 M-Nitrosodi-n-propylemire 621-64-7 T 01
D156 N/Mitrosomethyiethylamine 10595-95-6 1.01

0167 N-Nitrcsopipendine 1C0~-75—+4 102

D168 N-Nitrosopyrrolidine " 830-55-2 704

D169 Octamethyl pyrophosphoramide. 152-16-9 7

0170 Parathion £6-38-2 20

D171 Fentachiorobenzeng 608-93-5 3

¢ D372 Pentachicsonitrcbenzene (FCNB) 82-68-8 A
' £0a7 Pentachlorophenol : 87-86-5 1

s D173 Phenol 108-85-2 2300
: ' - Di7a Phenylenediaming * 7
-jv D175 Phorata 298-02-2 7
LT D176 Phthaiic anhydride 3 85-44-3 JC00
. D177 Polychlorinated biphenyls... 1236-36-3 05
} D178 Pronamice 23950-58-5 300

- 0179 Pyrene 129-00-0 1C

i 0038 Pyndine 110-86-1 4
£ D180 Safrole 94-39-7 2
3 0010 Seienium (and compounds N.O.S.) 7782-49-2 5
'3 cot Sitver (and compounds N.Q.S.) 7440-22-4 20
.. 0181 Strychnine and saits 57-24-9 1
% D182 Styrene 100—42-5 10
N D183 1.2.4,5-Teirachiorobenzene 95-84-3 1

) 0184 1.1.1,2-Tetrachlorcethane 8§30-20-6 1

: D185 1.1,2.2-Tetrachloroethane .. 79-34-5 2

t D039 Tetrachioroethylene 127-18-4 5
.. D186 2.3.4.6-Tevachlorophenol 935-95-5 1C0
z D187 Tetraethyl dithiopyrophosphate 2639-24-5 2
. 0188 Thallium (and compounds N.O.S.) 7440-28-0 2

: Ci89 Toluene 108-88-3 100

s D190 2,4-Tolvenediamine . 95-80-7 102
P 191 2.6-Tolenediamine 823-40-5 700
’ D1g2 o-Toluidine 95-53—4 R
D1g2 p-Toluidine 106-49-0 2

D015 Toxaphene 8001-35-2 3

D194 Tnbromomethane (Bromotorm) 75-25-2 4

D195 1,2.4-Tnchlorobenzene Ny 120-82-1 9

D198 1,1,1-Trichioroethane 71-55-8 20

0197 1.1,2-Tnchiorcethane t 79-00-5 5

Cc4a0 Trichsoroethytene ! 79-01-6 5

0198 Trichiorofluoromethanse i 75-68-4 1600

(532} 2,4,5-Trichlorophenol ; 95~95-4 $C0

D042 2.4, 8-Trichiorophenol | 88-06-2 3

D199 2,4,5-Trichiorophenoxyacetic acid | 93-76-5 10

co1? 2.4,5-TP (Silvex) ‘ 93-72-1 s

D200 1.2.3-Trichloropropane 96-18—4 20

D203 1.1.2-Trichloro-1,2.2,-trifluoroethane 354-58-5 1ES

D2c2 sym-Trinitrobenzeneg 99-354 2

D203 Tris{2,3-dibromopropylichosphate 126-72-7 120

D204 Vanadium 7440-62-2 20

0C43 Vinyl chionde (Chloroethene) 75014 2

D205 Xyienes | 1330-20-7 1000

cacs | Zinc (ard compounds N.O.S) | 7440865 700

! Hazardous Waste Number ) o

= Chemical Abstracts Servics regstry numter. Where “and compounds N.O.S." is entered, all species of the metal are incluced. -

3 Benzotnchlonds is hydrolytically unstable. Analyze lor benzoic acd.

* C3EC concentrasons ara based on toxicily data for o-phenylenediamine. Method 8270 does not speafy retsntion times for the three isomers, thus the lowest
available toxicity data for the isomers is used as a worsl-case scenano.

3 Phthalic anhydnde is hydrolyticaily unstable. Anatyze for phthalic acid.

8 1f o-, m-, and p-Cresol concentratons cannot be differentiated, the total cresol (D026) concentration is used. The regulatory level of total cresal is 200 mg/l.

7 Quantitation limi is greater than the calculated requlatory tevel. The quantitaticn limit therefore becomes the regulatory fevel.

[Appandix VIii Amended]

4.-6. In appendix VIII of part 261, agid
the following hazardous constituents in
alphabetical order:
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APPENDIX VIII—HAZARDOUS CONSTITUENTS
Ccmmon name Chemical absirac's rare (a:;%%uc:tas‘ tzzs?;cf‘\:
Acenapnthena Acenaghthylene, 1,2-dihycio 83-32-9
Acetalcehyce 75070 ucor
Acetore ; . - 2-Prcoanene. - - 6:/—64-1 rec2
Acrylic acid : - - ; ; 79-1C-7 vees
Benzo(k) fluoranthene Same 201-Ce-9
Senzyl alcohol - - : Benzenemev;nanol - . 10?-5 1-6
n-dutyl aicohol - - - - ———— 71-36-3 Logs
Chlorodibromo-mem'ane: Dibromo—chloror-namane.... Methane, di?romoch.’oro- JOROTSIURIN 124-48-1
Cumene - - - - p—— - 9'8—82-8 UCES
Cyclohexanone....... x - ; " n - 108-94-1 Ues7
Di-n-butyt phmalate.. : - 1.2~Senzene'dicarboxyllc acd, dib.utyl ester. - 84-73-2 UCEg
Dimethylamine " . ; - : . . 124-40-3 Les2
1.4-Cicxane - - - Same . x - 123-81-1 vics
Ethyl acetate - - " - - - 141-78-6 U112
Ethytbenzere . ; - Eenzene, eu'-.yl- - 100414
Ehyl ether ; ; : . e st e 60-29-7 unz
Furan " . - - - . 11?—00—9 U124
Isophorone - X - 2—Cyctohexe.n-1-one, 3.5,5—tnmet:°1yl 78-59-1
Methanct - - - . . - 87-56-1 Uts4
Methyl isobutyl keto?a - . - - - 108-10~1 U161l
Phenanthrene - - - Same - e 8;‘:—01-5
Styrere x - - Benzene, eu'wenyl - - 10?—42-5
Vanadium x - ; Same - - - . Total
Xylene - - - Benzene, d'xr.nemyi - - 1339—20—7 Lv2ze
Zirc Same Totai

- .

7. At the end of part 261, appendix XI
is added to read as follows:

Appendix X1—Sampling Requirements

1. Environmental Media

(i) A sampling and analysis plan must be
prepared that {1) describes the proposed
exempton demonstration, {2) conforms to the
description of such plans in Chapter One of
SW-846, (3) describes how sample
representativeness will be determined, and
(4) describes the facility's quality assurance
program. :

(ii) Representative samples of the
contaminated media must be analyzed
according to the analytical methods spacified
in appendix XI to this part and the facility’s
sampling and analysis plan prior to
management of the media as non-hazardous
tc determine whether the media meets the
concentration-based exemption criteria levels
spacified in Appendix XI. Total constituent
analyses of these samples must be conducted
for each of the constituents in appendix XI. In

addition. for media containing greater than
0.5% solids as measured in step 7.1.1
{Preliminary determination of percent solids)
of method 1312 {the Synthetic Precipitation
Leaching Procedure), the samples must be
extracted using method 1312, ard the
resultant extract analyzed for each of the
constituents in appendix XI. The
demonstration must include enough
representative composite samples taken over
a period of time and area sufficient to
represent the temporal and spatial variability
or unifermity of the media:

(A) Contaminated Soiis/Sedimen:s:
Sampies must be collected in such a marnner
as to define the boundaries of contaminaticon.
\When the area of contamination is less th
40,000 square feet, divide the unit into at |
four sections of equal area. Collect five
randem or fixed transect full-core
subsamples from each section. Camposite
subsamples from each section. When the
area of contamination is greater than 40.000
square feet, divide the unit into equal
sections of not more than 10.000 square feet.

an
east

Collect five random or fixed transect full-
core subsamples from each section
Composite subsamples from each section.

(B} Contaminated Ground Water From
Purcp and Treatment Operations: Coliect 8
ounimum of four time-composite sampies
{each composite should cornsist cf four to five
grab samples) cellected over a period of at
least one month.

(C) Contaminated In-Place Ground Waze::

cilect four rounds of samples from all
ground water monitoring welis in an EPA- cr
state-approved ground water monitoring
system thatis designed to characterize the
latzral and vertical extent and nature of the
ground water contamination over a period ¢f
ore year.

(D) Additicnal samples should be cellected
as neeced to ensure that the sample set is
representative of any tempnral or spatial
compositional variaticns, and to supper:
required QA/QC analyses.

(iii} A sampling record must be maintained
which includes:
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{A) Mame. address and RCRA ID number of
facility:

(8) Names and qualificatiors of persons
sampling the media;

(C) Dzate of samgling;

(D} Description of the unit or sampling area
and an explanation of why the samples are
representative of the temporal and spatial
variability of the media;

(2) Descrintion of sampiing techniques.
containerization and preservaticn of samgles,
end chain of custody; arnd

(5} Ciscussion of process and treatment
operating parameters at the time of sampling.

(iv]) A testing record must be maintained
which includes:

{A) Name and address of laberatory
analyzirg the media;

{B) Names and qualifications of analysts:

{C) Date of analysis;

(D} Description of sample preparation
techniques used for extraction of samples;

{E} Descriptiorn: of analvtical methods
and QA/QC procedures;

(F) Type and model number of instruments
used in analytical procedures; and

(G) Analytical testing and QA/QC resuits.

{v) Sampling and analysis of media must be
repeated annually for the first two years the
exemption is claimed and every three years
thereaft2r, and when process or operating
changes (including upsets) occur which could
affect the medium's composition.

2 Waste

(i} A sampling and analysis plan must be
prepared that (1} describes the proposed
exemption demonstration, (2) conforms to the
description of such plans in chapter oze of
SW-846. (2) describes how sample
representativeness will be determined, (4)
discusses any modifications to the analytical
protocols listed in appendix XI, and (5)
describes the facility's quality assurance
program.

(ii) Rzpresentativa samples of the waste
must be analyzed according to the analytical
methods specified in appendix XII to this part
ard the facility's sampling and analysis plan
prior to management of the waste as non-
hazardous waste to determine whether the
waste meets the concentration-based
exemption criteria levels specified in
appendix XII The semples must be extracted
using the Toxicity Characteristic Leacking
Procedure, method 1311, and the resultant
extract analyzed for each of the constituents
in appendix XI. The demonstration must
include enough representative composite
samples taken over a period of time and area
suificient to represent the temporal and
spatial variability cr uniformity of the waste:

(A} Pipes and Other Process Discharges:
Collect a minimum of four time-composite
samnles (each composite shculd consist of
four to five grab samples) coilected over a
period of al least one month.

{B) Drums: Collect a minimum of four
singie-core samples from drums filled over at
least a one-month period.

(C) Land Disposal Units (less than 40.000
square feet}: Divide the unit into at least four
sections of equal area. Coilect five random or
fixed transect fuil-core sutsamples from each
section. Composite subsamplies frem each
decion.
¢ (D) Land Dispesal Units (greater than
40.000 squsre feet): Divide the unit into egual
sections of not more than 10.00C square feet.
Collect five randem or fixed transect full-core
subsampies from each section. Comgosite
subsamples from each sectica.

(E) Additior:al samples should be ¢ollected
as needed to ensure that the sample setis
rzpreseniative of any tempora!l or spatial
compositional variations, and to support
required QA/QC analyses.

{F) Sampling and analysis of wastes must
be reported annually for the first two years
and every three years thereafter, and when
process, operating or treatment changes

_(including upsets] occur which could affact

the waste’s composition.

(iii) A sampling record must be maintained
which includes:

(A) Name, address, and RCRA ID number
of facility:

(B) Names and qualifications of persons
sampling the waste;

(C) Date of sampling;

(D) Description of the unit or sampling area

" and an explanation of why the samples are

representative of the temporal and spatial
variability of the waste;

(E) Description of sampiing technigues,
containerization and preservation of samples,
and chain of custody; and

(F) Discussion of process and treatment
operating parameters at the time of sampiing.

(iv) A testing record must be maintained
which includes:

(A) Name and address of laboratory
analyzing the waste;

(B) Names and qualifications of analysts;

(C} Date of analysis;

{0} Description of sample preparation
techniques used for extraction of samples;

(E) Description of analytical methods and
QA/QC proceduras;

(F]} Tyze and model number of instruments
used in analyticai procedures: and

{G} Analytical testing acd QA/QC resuits.

PART 262—STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

8. The acthority citation for part 262
continues to read as follows:

Authority: 42 U.S.C. 6906, 6512, 6922, §923,
6924, 6325, and 6937.

9. In 28220, paragraph (b) is revised to
rzad as follows:

§262.29 General requirements.

(b) A generator must designate on the
manifest one facility which is permitted
to handle the waste described on the

manifest. In the case of wastes claiming
an exemption under 40 CFR 251.4(b)(14)
or media claiminz an exempticn under
40 CFR 251.4{a}(13), a generator must
designate the facility identified in i3
exemnticn notification.

PART 254—STANTCARDS FOR
OWNCERS AND OPERATCRS CF
HAZARDCOUS WASTE TREATMENT,
STCRAGE, AND DISPOSAL
FACILITIES

10. The authority citation for part 254
continues to read as follows:

Authority: 42 U.S.C. €905, 6912{3). 5324 and
£925.

11. Section 284.1 is amended by
adding paragraph {2)(11) to read as
follows:

§ 254.1 Purpose, scope and applicability.

(g) - - -

{(11) the owner or operator of a facility
that accepts wastes claiming an
exemption under § 261.4(b)(14), so long
as:

{A) the owner cr cperator only
accepts for disposal mainfested wastes
claiming an exemption under
§ 261.4(b)(14) exclusively or in addition
to solid wastes;

{B) the owner or operator stores
manifested waste claiming an
exemption undar §261.4(bj(14] in
accordance with the requirements of 40
CFR 262.34{a}(1) nc lenger than 10 days
prior to disposal; and

{C} the awner or operator dispases of
the waste claiming an exemption under
§261.4(b)(24) in a unit or units mee*ng
the criteria of part 258, subpart D.

* * . - .

PART 268—LAND DISFCSAL
RESTRICTIONS

12. The authority citadon for part 263
continues to read as fcllows:

Autkority: 42 U.S.C. 6905, €912{a}. and 8324

13. Secticn 258.1 is amended by
adding paragraph (cj(4) to read as
follows:

§268.1 Purpose, scope and applicatiiity.
- L - - *

¢ *

(c)
(4) Where the waste is exempted {zom
subtitle C reguiation under
§ 261.3(a)(2)(iv)(F) &r § 261.3(c)(2}(H)(C).
* - - - -
|FR Doc. 92-10973 Filed 5-14-92: £:45 a1}
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